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NOTICE  TO  AGENCIES 

Agencies  preparing  documents  for  publication  in  the 
FEDERAL  REGISTER  are  reminded  that  the  revised  rules 
of  the  Administrative  Committee  of  the  Federal  Register 
go  into  effect  on  January  3,  1973.  (1  CFR  Chapter  I, 
37  F.R.  23602,  November  4,  1972.) 

These  revised  rules  include  the  following  significant 
changes: 

1.  Requirement  for  a  preamble  in  each  proposed  rule 
making  and  final  rule  making  document  that  describes 
the  contents  of  the  document  in  a  manner  sufficient  to 
apprise  a  reader  who  is  not  an  expert  in  the  subject  area 
of  the  general  subject  matter  of  the  document. 

2.  Requirement  for  setting  forth  specific  effective 
dates  and  action  dates. 

3.  Change  in  publication  dates  of  the  daily  FEDERAL 
REGISTER  (Monday  through  Friday  instead  of  Tuesday 
through  Saturday).  See  1  CFR  17.2,  18.12,  and  18.17. 
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Presidential  Documents 

Title  3 — The  President 

PROCLAMATION  4177 

Proclamation  Amending  Part  3 
of  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States 
with  Respect  to  the  Importation 
of  Agricultural  Commodities 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

WHEREAS,  pursuant  to  section  22  of  the  Agricultural  Adjustment 
Act,  as  amended  (7  U.S.C.  624),  by  Presidential  Proclamation  limita¬ 
tions  have  l)een  imposed  on  the  quantities  of  certain  dairy  products 
which  may  l>e  imported  into  the  United  States  in  any  quota  year;  and 

WHEREAS,  in  accordance  with  section  102(3)  of  the  Tariff  Classi¬ 
fication  Act  of  1962,  the  President  by  Proclamation  No.  3548  of 
August  21,  1963  (28  F.R.  9279),  proclaimed  the  additional  import 
restrictions  set  forth  in  part  3  of  the  Appendix  to  the  Tariff  Schedules 
of  the  United  States;  and 

WHEREAS  the  import  restrictions  on  certain  dairy  products  set 
forth  in  part  3  of  the  Appendix  to  the  Tariff  Schedules  of  the  United 
States  as  proclaimed  by  Proclamation  No.  3548  have  been  amended 
by  Proclamation  No.  3558  of  October  5,  1963;  Proclamation  No.  3562 
of  Noveml>er  26,  1963;  Proclamation  No.  3597  of  July  7,  1964;  sec¬ 
tion  88  of  the  Tariff  Schedules  Technical  Amendments  Act  of  1965 
(79  Stat.  950) ;  Proclamation  No.  3709  of  March  31,  1966;  Proclama¬ 
tion  No.  3790  of  June  30,  1967;  Proclamation  No.  3822  of  Decem¬ 
ber  16,  1967;  Proclamation  No.  3856  of  June  10,  1968;  Proclamation 
No.  3870  of  September  24,  1968;  Proclamation  No.  3884  of  January  6, 
1969;  Proclamation  No.  4026  of  December  31,  1970;  and  Proclama¬ 
tion  No.  4138  of  June  3,  1972;  and 

WHEREAS  the  Secretary  of  Agriculture  has  reported  to  me  that  he 
believes  that  additional  quantities  of  dried  milk  provided  for  in  item 
950.02  of  the  Tariff  Schedules  of  the  United  States  (hereinafter 
referred  to  as  “nonfat  dry  milk”)  may  be  imported  for  a  temporary 
period  without  rendering  or  tending  to  render  ineffective,  or  materially 
interfering  with,  the  price  support  program  now  conducted  by  the 
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Department  of  Agriculture  for  milk  or  reducing  substantially  the  amount 
of  products  processed  in  the  United  States  from  domestic  milk;  and 

WHEREAS,  under  the  authority  of  section  22,  I  have  requested  the 
United  States  Tariff  Commission  to  make  an  investigation  with  respect 
to  this  matter;  and 

WHEREAS  the  Secretary  of  Agriculture  has  determined  and  reported 
to  me  that  a  condition  exists  with  respect  to  nonfat  dry  milk  which 
requires  emergency  treatment  and  that  the  quantitative  limitation  im¬ 
posed  on  nonfat  dry  milk  should  be  increased  during  the  period  ending 
February  15,  1973,  without  awaiting  the  recommendations  of  the  United 
States  Tariff  Commission  w  ith  respect  to  such  action ;  and 

WHEREAS  I  find  and  declare  that  the  importation  during  the  period 
ending  February  15,  1973,  of  the  additional  quantity  of  nonfat  dry  milk 
specified  below  will  not  render  or  tend  to  render  ineffective,  or  materially 
interfere  with,  the  price  support  program  which  is  being  undertaken  by 
the  Department  of  Agriculture  for  milk  and  will  not  reduce  substantially 
the  amount  of  products  processed  in  the  United  States  from  domestic 
milk;  and  that  a  condition  exists  which  requires  emergency  treatment 
and  that  the  quantitative  limitation  imposed  on  nonfat  dry  milk  should 
be  increased  during  such  period  without  awaiting  the  recommendations 
of  the  U nited  States  Tariff  Commission  with  respect  to  such  action ; 

NOW,  THEREFORE,  I,  RICHARD  NIXON,  President  of  the 
United  States  of  America,  acting  under  and  by  virtue  of  the  authority 
vested  in  me  as  President,  and  in  conformity  with  the  provisions  of 
section  22  of  the  Agricultural  Adjustment  Act,  as  amended,  and  the 
Tariff  Classification  Act  of  1962,  do  hereby  proclaim  that  headnote 
3(a)  of  Part  3  of  the  Appendix  to  the  Tariff  Schedules  of  the  United 
States  Is  temporarily  amended  by  adding  a  new  subdivision  as  follows: 

(vi)  Notwithstanding  any  other  provision  of  this  part,  25,000,000 
pounds  of  dried  milk  descril>ed  in  item  115.50  may  l)e  entered  during 
the  period  beginning  December  30,  1972,  and  ending  February  15, 
1973,  in  addition  to  the  annual  quota  quantity  specified  for  such  article 
under  item  950.02,  and  import  licenses  shall  not  be  required  for 
entering  such  additional  quantity.  No  individual,  partnership,  firm, 
corporation,  association,  or  other  legal  entity  (including  its  affiliates 
or  subsidiaries)  may  during  such  period  enter  pursuant  to  this  provision 
quantities  of  such  additional  dried  milk  totaling  in  excess  of  2,500,000 
pounds. 

The  additional  quota  quantity  provided  for  herein  shall  continue  in 
effect  pending  Presidential  action  upon  receipt  of  the  report  and 
recommendations  of  the  Tariff  Commission  with  respect  thereto. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this 
thirtieth  day  of  Deceml>er  in  the  year  of  our  Lord  nineteen  hundred 
and  seventy-two,  and  of  the  Independence  of  the  United  States  of 
America  the  one  hundred  and  ninety  seventh. 


[FR  Doc.73-222  Filed  1-2-73;!  1:38  am] 
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Rules  and  Regulations 


Title  1— GENERAL  PROVISIONS 

Chapter  I — Administrative  Committee 
of  the  Federal  Register 

CFR  CHECKLIST 

This  checklist,  arranged  in  order  of 
titles,  shows  the  Issuance  date  and  price 
of  current  bound  volumes  of  the  Code  of 
Federal  Regulations.  The  rate  for  sub¬ 
scription  service  to  all  revised  volumes 
issued  in  1972  is  $195  domestic,  $50  addi¬ 
tional  for  foreign  mailing.  The  subscrip¬ 
tion  price  for  revised  volumes  to  be  issued 
during  1973  will  be  $200  domestic,  $50 
additional  for  foreign  mailing. 

Order  from  Superintendent  of  Docu¬ 
ments,  Government  Printing  Office, 
Washington,  D.C.  20402. 

CFR  unit  (Rev.  as  of  Jan.  1.  1972) : 


Title  Price 

1  . $1.00 

2—3  _  __  2.75 

3  1936-1938  Compilation _  6.  00 

1938-1943  Compilation _  9.  00 

1943-1948  Compilation - 10.  50 

1949-1953  Compilation _  7.00 

1954-1958  Compilation _  7.00 

1959-1963  Compilation _  9.00 

1964-1965  Compilation _  3.  75 

1936-1965  Consolidated 

Indexes _  3. 50 

1936-1965  Consolidated 

Tables _  5.  25 

1966-1970  Compilation _ 10. 00 

1971  Compilation _  1.  25 

4  55 

5  1.75 

6  (Rev.  Oct.  1,  1972) _  3.00 

7  Parts: 

0-45 .  2.  75 

46-51 .  1.  75 

52. .  3.  25 

53-209 . . .  3.  25 

210-699 .  2.  50 

700-749 .  2.  00 

750-899 .  1.  25 

900-944. .  1.75 

945-980 _  1.  00 

981-999 _  1.  00 

1000-1059 _  1.  75 

1060-1119 _  1.  75 

1120-1199 _ 1.  50 

1200-1499. . 2.00 

1500-end-- . 2.50 

8  .  1.00 

•  _  2. 00 

10  _  1. 75 

11  (As  of  July  1.  1972) _  .50 

12  Parts: 

1-299. . 3.00 

300-end . . .  2.  75 

13  1.25 

14  Parts : 

1-59 . 3.00 

60-199- .  2.75 

200-end _  3.  25 

15  2.00 


Title  Price 

16  Parts: 

0-149 .  3.  25 

150-end _  2. 00 

17  .  2. 75 

18  Parts: 

1-149 .  2.  00 

150-end- _ 2.00 

19  2.75 

20  Parts: 

01-399. . 1.25 

400-end _  3.  00 

21  Parts : 

1- 119- . —  1.  75 

120-129 . —  1.  50 

130-146e . .  3.  00 

147-299 .  1.  25 

300-end _  .  60 

22  .  1. 75 

23  .  55 

24  .  3. 25 

25  1.  75 

26  Parts: 

1  (88  1.0-1—1.300) . 3.50 

1  (88  1.301-1.400) _  1.00 

1  (88  1  401-1.500) _  1.50 

1  (88  1  501-1.640) .  1.25 

1  (88  1  641-1.850) _  1.75 

1  (88  1.851-1.1200) .  2.00 

1  (88  1.1201-end)  . .  3.50 

2- 29 _  1.25 

30-39 _ 1.  50 

40-169- .  2.  00 

170-299- _ 3.  75 

300-499 _  1.  50 

500-599 _  1.  75 

600-end _  .  60 

27  .45 

28  . .  1.00 

29  Parts: 

0-499- . ___  1.  75 

500-899 _  3.  00 

900-end _  4. 00 

30  _  2. 75 

31  _  2. 50 

32  Parts: 

1-8 .  3.  50 

9-39 . 2.  50 

40-399 _ 2.  75 

400-589 _  2.  50 

590-699 .  1.  00 

700-799 .  3.  50 

800-999 _  2.  00 

1000-1399 _  .  75 

1400-1599 . 1.  50 

1600-end _  1.00 

32 A _  1.  50 

33  Parts : 

1-199. . 2.  50 

200-end _  1.  75 

34  [Reserved] 

35  . .  1. 75 

36  1.25 

37  .  70 

38  _ ...  3.50 

39  2.00 

40  1.75 

41  Chapters: 

1-2.  . .  2.75 

3- 5D _  2.  00 


Title  Price 

41  Chapters — Continued 

6-17 -  3.75 

18. .  3.75 

19- 100 _  1.25 

101-end _  2.  75 

CFR  unit  (Rev.  as  of  Oct  1,  1972) : 

42  . . .  2.75 

43  Parts: 

1-999 . .  2.  25 

1000-end _  4.  25 

44  _ _ .35 

45  Parts: 

1-99. .  1.  25 

100-199 _  2.  75 

200-499— . —  2.  00 

500-end- . —  2.  00 

46  Parts: 

1-65 . . .  4.  25 

66-145  . 4.25 

146-149. . .  5.  75 

150-199 _ _ 4.  25 

200-end _  3.  00 

47  Parts: 

0-19. . . .  2.  75 

20- 69 _  3.  75 

70-79 _ _  4.  25 

80-end _  4.  50 

48  [Reserved] 

49  Parts: 

1-99. . .  1.  25 

100-199 _  5.  75 

200-999 _  4.  25 

1000-1199 _  2.  25 

1200-1299 _  3.  00 

1300-end.  . . 2.00 

50  .  2. 00 

General  Index  (Rev.  Jan.  1, 1972)  _  1.  75 

List  of  Sections  Affected,  1949- 

1963  (Compilation) _  6.75 


Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  X — Office  of  Foreign  Direct 
investments.  Department  of  Com¬ 
merce 

PART  1000— FOREIGN  DIRECT 
INVESTMENT  REGULATIONS 
Transfer  of  Capital:  Certain  Export- 
Related  Transactions 

Editorial  Note  :  The  Foreign  Direct  Invest¬ 
ment  Regulations  (the  Regulations)  appear 
In  Title  16,  Chapter  X,  Part  1000  of  the  Code 
of  Federal  Regulations  (CFR).  All  sections 
of  the  Foreign  Direct  Investment  Regula¬ 
tions  contained  In  CFR  are  preceded  by  the 
designation  "1000”  (eg.  §  1000.312).  The 
“1000”  prefix  has,  for  convenience,  been  elim¬ 
inated  from  the  section  references  con¬ 
tained  in  the  explanatory  material  below. 
The  abbreviations  “DI”  and  “AFN”  are  used 
to  refer  to  “direct  Investor”  and  “affiliated 
foreign  national.” 

The  Office  of  Foreign  Direct  Invest¬ 
ments  announced  on  January  2, 1973  that 
certain  changes  would  be  made  in  the 
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Regulations  for  the  year  1973.  (The  an¬ 
nouncement  is  published  in  the  notices 
section  of  today’s  Federal  Register.) 
One  of  the  announced  changes  will  ex¬ 
empt  qualifying  export  credits  extended 
by  DIs  to  AFNs  from  substantive  pro¬ 
gram  effect,  effective  January  1,  1973.  In 
general,  no  positive  transfers  of  capital 
will  be  charged  for  the  extension  of  such 
credits  and  no  negative  transfers  of 
capital  will  be  recognizable  upon  repay¬ 
ment  of  them.  Implementation  of  this 
change  will  be  done  through  amending 
regulations,  which  will  include  standards 
of  qualifying  exports  and  terms  of  credit, 
and  will  be  published  initially  in  pro¬ 
posed  form  to  afford  the  public  an  oppor¬ 
tunity  to  comment. 

In  the  period  before  promulgation  of 
such  amending  regulations  in  final  form 
there  exists  the  possibility  that  DIs,  real¬ 
izing  that  qualifying  export  credits  will 
be  exempted,  could  make  use  of  that 
knowledge  to  gain  undue  advantages  un¬ 
less  protective  amendments  are  now 
made  to  the  existing  Regulations.  Ac¬ 
cordingly,  notice  is  hereby  given  of  the 
adoption  by  the  Office,  effective  January 
1,  1973,  of  the  amendments  published 
herewith.  When  the  regulations  referred 
to  in  the  preceding  paragraph  are 
adopted  in  final  form,  conforming  re¬ 
visions  of  the  amendments  published 
herewith  will  be  made  as  may  be  neces¬ 
sary. 

1.  Section  313  is  amended,  by  the  addi¬ 
tion  of  a  new  paragraph  (f),  to  provide 
that,  commencing  January  1,  1973,  no 
negative  transfer  of  capital  will  be  rec¬ 
ognized,  in  computing  a  DI's  net  transfer 
of  capital  to  any  scheduled  area,  with 
respect  to  any  transaction  relating  to  the 
repayment  or  financing  of  export  credit 
extended  by  a  DI  to  an  AFN.  Such  trans¬ 
actions  include,  but  are  not  limited  to, 
(1)  repayment  by  an  AFN  of  export  credit 
extended  to  it  by  the  DI,  (2)  the  dis¬ 
count,  sale,  or  other  transfer  by  the  DI 
of  an  AFN  debt  obligation  related  to  such 
export  credit,  (3)  the  repayment  of  a 
debt  obligation,  related  to  such  export 
credit  and  held  by  a  person  within  the 
United  States  other  than  the  DI,  which 
repayment  would  otherwise  have  been 
deemed  a  negative  transfer  of  capital 
under  the  proviso  to  §  312(c)  (4)  or  the 
proviso  to  5  312(c)  (12),  and  (4)  repay¬ 
ment  or  other  transfer  of  funds  or  prop¬ 
erty  by  an  unincorporated  AFN,  with 
respect  to  exports  from  the  DI,  which  re¬ 
payment  or  transfer  would  otherwise 
have  resulted  in  a  reduction  in  the  net 
assets  of  such  AFN. 

When  the  final  regulations  referred  to 
In  the  first  paragraph  above  are  adopted, 
it  is  expected  that  the  new  $  313(f)  wall 
be  amended,  effective  from  January  1, 
1973,  to  deny  the  recognition  of  negative 
transfers  of  capital  only  with  respect  to 
transactions  relating  to  the  same  quali¬ 
fying  category  of  export  credit  as  will 
be  exempted  from  positive  transfer  of 
capital  charges  under  those  final  regula¬ 
tions.  Section  313(f)  is  promulgated  at 
this  time  to  deny  negative  transfers  of 
capital  for  all  export-related  transactions 
until  the  qualifying  category  of  exempt 
transactions  is  established  in  final  regu- 
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lations  after  publication  of  proposed  reg¬ 
ulations  and  consideration  of  public 
comment.  Without  this  protective 
amendment  effective  January  1,  1973, 
DIs  might  claim  an  entitlement  to  such 
negative  transfers  of  capital,  and  further 
might  abuse  the  proposed  exemption  by 
causing  AFNs  to  repay  export  obligations 
at  an  accelerated  rate  until  the  exemp¬ 
tion  amendments  referred  to  in  the  first 
paragraph  above  are  finally  adopted. 

The  nonrecogniton  of  negative  trans¬ 
fers  of  capital  under  new  5  313(f)  does 
not  apply  to  transactions  included  in  a 
DI’s  calculation  of  net  transfers  of  capi¬ 
tal  for  1972  under  the  options  provided 
by  §  313(e)  of  the  Regulations,  discussed 
in  the  following  paragraphs. 

2.  Section  313(e)  of  the  Regulations 
affords  DIs  options  with  respect  to  AFN 
repayments  to  the  DI  in  January  or  Feb¬ 
ruary  1973  of  debt  obligations  (includ¬ 
ing  those  relating  to  export  credits  ex¬ 
tended  by  the  DI  to  the  AFN)  outstand¬ 
ing  on  December  31,  1972.  If  such  debt 
obligations  are  repaid  in  January  1973, 
or  (as  alternatively  elected  by  the  DI)  re¬ 
paid  in  January  and  February  1973,  the 
resulting  transfers  of  capital  by  incorpo¬ 
rated  AFNs  and  decreases  in  net  assets  of 
unincorporated  AFNs  may  be  included 
in  calculating  the  DI’s  1972  net  transfers 
of  capital  for  pertinent  scheduled  areas, 
provided  the  DI  has  made  a  worldwide 
negative  net  transfer  of  capital  during 
the  period  elected  and  the  aggregate 
amount  of  such  AFN  debt  repayment 
used  for  1972  calculations  does  not  ex¬ 
ceed  the  amount  of  such  worldwide  nega¬ 
tive  net  transfer  of  capital.  This  provi¬ 
sion  is  not  being  amended. 

Where  a  DI  takes  the  benefit  for  1972 
of  export  debt  repayments  made  during 
the  first  month  or  first  2  months  of  1973, 
the  ultimate  effect  under  the  Regulations 
as  in  force  December  31,  1972  would  be, 
generally  speaking,  to  impose  offsetting 
charges  in  1973  to  the  extent  that  the 
DI’s  total  export  credit  outstanding  to 
AFNs  at  yearend  1973  exceeds  the  level  at 
which  it  stood  at  yearend  1972  after  re¬ 
duction  by  repayments  used  under  5  313 
(e).  Where,  for  example,  the  extensions 
and  repayments  of  export  credit  are 
equal  in  1973,  the  actual  level  of  export 
credit  would  be  the  same  on  Decem¬ 
ber  31,  1973  as  on  December  31,  1972,  but 
under  5  313(e)(3)  the  January-Febru- 
ary  negative  transfers  of  capital  attrib¬ 
uted  to  1972  may  not  be  included  in  cal¬ 
culating  1973  net  transfers  of  capital. 
The  result  is  a  net  positive  transfer  of 
capital  in  1973,  equal  to  the  negative 
transfers  of  capital  included  in  1972  com¬ 
putations. 

Under  the  contemplated  exemption 
amendments  referred  to  in  the  first  para¬ 
graph  above,  however,  positive  transfer 
of  capital  charges  will  no  longer  be  im¬ 
posed  for  the  extension  of  qualifying  ex¬ 
port  credits.  Unless  special  provision  is 
made,  therefore,  the  Regulations  would 
no  longer  operate  automatically  to  Im¬ 
pose  offsetting  charges  in  1973  or  subse¬ 
quent  years  where  the  DI  had  elected  to 
use  for  1972  compliance  its  AFNs’  Janu¬ 
ary  or  February  1973  repayments  of  ex¬ 
port  debt  of  the  type  that  would  qualify 


for  exemption.  This  result,  if  permitted, 
would  put  the  DI  electing  the  1972  use 
of  such  repayments  into  a  more  advan¬ 
tageous  position  than  it  would  expect  to 
occupy  under  the  Regulations  as  they  ex¬ 
isted  at  the  end  of  1972,  and  also  would 
put  such  a  DI  in  a  more  advantageous 
position  than  other  exporting  DIs  not 
electing  1972  use  of  such  January  or  Feb¬ 
ruary  export  debt  repayments. 

To  prevent  such  undue  benefit  to  DIs 
electing  under  5  313(e)  with  respect  to 
export  debt  obligations,  the  addition  to 
the  Regulations  of  5  312(e),  published 
herewith,  has  been  adopted  by  the  Office. 

The  new  5  312(e)  provides  that,  to  the 
extent  that  a  DI  under  5  313(e)  includes 
1973  repayments  of  export-related  debt 
obligations  for  any  scheduled  area,  the 
DI  is  deemed  in  1973  and  subsequent 
years  to  make  transfers  of  capital  to 
AFNs  in  the  amount  of  the  annual  in¬ 
crease  in  (x)  the  amount  of  export- 
related  debt  obligations  of  its  non- 
Canadian  AFNs  held  by  the  DI  at  the  end 
of  the  year  over  (y)  the  amount  of  such 
debt  obligations  held  by  the  DI  on  De¬ 
cember  31,  1972  after  reduction  for  1973 
repayments  of  export-related  debt  obli¬ 
gations  applied  to  the  year  1972  pursuant 
to  §  313(e) .  The  deemed  transfer  of  capi¬ 
tal  is  apportioned  among  the  scheduled 
areas  in  proportion  to  the  use  for  1972 
of  1973  repayments  of  export-related 
debt  obligations.  For  the  purposes  of 
5  312(e),  the  DI  is  deemed  to  hold  at 
yearend  any  such  debt  obligation  that 
has  been  the  subject  of  a  transaction 
which  by  application  of  5  312(c)  (4)  or 
§  312(c)  (12)  would  not  involve  a  trans¬ 
fer  of  capital,  unless  a  transfer  of  capi¬ 
tal  would  have  been  deemed  made  under 
the  proviso  to  either  5  312(c)(4)  or 
5  312(c) (12). 

When  the  final  regulations  referred  to 
in  the  first  paragraph  above  are  adopted, 
it  is  expected  that  the  new  5  312(e)  will 
be  amended,  effective  from  January  1, 
1973,  to  apply  only  with  respect  to  trans¬ 
actions  relating  to  the  same  qualifying 
category  of  export  credit  as  will  be  ex¬ 
empted  from  positive  transfer  of  capital 
charges  under  those  final  regulations. 
The  examples  below,  however,  are  based 
on  §  312(e)  as  adopted  herewith. 

It  should  be  noted  that  neither  the 
adoption  of  5  313(f)  or  of  §  312(e)  will 
affect  the  operation  of  5  313(e)  for  1972 
compliance.  The  proviso  to  5  313(f)  in¬ 
sures  that  January  or  February  1973 
repayments  of  export  credit  which  would 
constitute  negative  transfers  of  capital 
under  the  Regulations  as  in  effect  on  De¬ 
cember  31,  1972,  will  constitute  negative 
transfers  of  capital  for  purposes  of 
5  313‘(e),  even  though  such  repayments 
may  not  constitute  negative  transfers  of 
capital  for  the  year  1973.  Moreover,  any 
extensions  of  export  credit  by  a  DI  to 
an  AFN  during  the  relevant  option  period 
will  be  positive  transfers  of  capital  for 
purposes  of  computing  the  worldwide  net 
transfer  of  capital  under  5  313(e)(2), 
since  the  Regulations  are  not  modified  in 
this  respect  by  the  amendments  published 
herewith;  this  treatment  of  extensions 
of  credit  for  purposes  of  5  313(e)  will  not 
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be  affected  by  any  provision  which  may 
subsequently  be  adopted  exempting  qual¬ 
ified  export  credits  from  positive  transfer 
of  capital  charges  for  the  year  1973. 

Example  1.  On  December  31,  1972,  the 
outstanding  export-related  debt  obliga¬ 
tions  of  AFNs  held  by  a  DI  total  $200. 
The  DI  elects  to  utilize  §  313(e)  to  In¬ 
clude  certain  AFN  debt  repayments  dur¬ 
ing  January  and  February  of  1973  for 
computing  1972  compliance.  During  the 
2-month  period,  AFNs  repay  the  DI  $150 
of  the  export-related  debt  obligations 
outstanding  on  December  31,  1972.  The 
DI  also  extends  new  export-related  credit 
to  AFNs  of  $150  during  January  and  Feb¬ 
ruary.  The  new  extensions  of  export 
credit  are  treated  as  positive  transfers  of 
capital  for  purposes  of  computing  the 
limiting  worldwide  negative  net  transfer 
of  capital  during  the  period.  Because  of 
other  transactions  effected  during  the 
extension  period  the  negative  net  trans¬ 
fer  of  capital  is  at  least  $150.  The  DI 
therefore  may  treat  the  $150  of  debt  re¬ 
payment  as  a  negative  transfer  of  capital 
for  purposes  of  computing  1972  compli¬ 
ance.  Thus,  as  of  December  31,  1972,  the 
DI  is  deemed  to  hold  AFN  export- 
related  debt  obligations  of  $50  <  $200 
minus  the  $150  repayment) . 

On  December  31,  1973,  the  DI  holds 
outstanding  export- related  debt  obliga¬ 
tions  of  AFNs  in  the  amount  of  $125.  The 
DI  will  be  deemed  to  have  made  a  posi¬ 
tive  transfer  of  capital  in  1973  of  $75 
($125  minus  $50).  On  December  31,  1974, 
outstanding  AFN  export-related  debt  ob¬ 
ligations  held  by  the  DI  total  $250.  The 
DI  will  be  deemed  to  have  made  a  posi¬ 
tive  transfer  of  capital  in  1974  of  $75. 
Although  the  annual  increase  in  AFN 
export-related  debt  obligations  held  by 
the  DI  was  $125  ($250  minus  $125),  only 
$75  remained  to  be  “recaptured.” 

Example  2.  Same  facts  as  stated  in  the 
first  paragraph  of  Example  1.  On  Decem¬ 
ber  31,  1973,  the  outstanding  AFN  export- 
related  debt  obligations  held  by  the  DI 
amount  to  $100.  In  addition,  during  1973 
an  AFN  borrowed  $25  from  a  U.S.  bank 
subject  to  the  Federal  Reserve  Foreign 
Credit  Restraint  Program  (FRFCRP) 
and  used  the  funds  to  repay  a  $25  export- 
related  debt  obligation  to  the  DI.  Because 
the  borrowing  of  the  funds  was  not 
charged  against  the  bank’s  ceiling  under 
the  FRFCRP,  by  application  of  §  312(c) 
(12)  no  transfer  of  capital  by  the  AFN 
would  be  recognizable  in  connection  with 
repayment  to  the  DI  of  the  $25  export- 
related  debt  obligation.  Thus,  the  DI  will 
be  deemed  to  hold  the  $25  obligation  as 
of  December  31,  1973,  in  addition  to  the 
$100  of  AFN  export-related  debt  obliga¬ 
tions  actually  held.  Accordingly,  the  DI 
will  be  deemed  to  make  a  positive  trans¬ 
fer  of  capital  in  1973  of  $75  ($125  minus 
$50). 

If,  however,  the  AFN  had  repaid  the 
$25  borrowing  from  the  bank  within  1973, 
the  proviso  to  9  312(c)  (12)  would  operate 
to  deem  a  negative  transfer  of  capital 
(although  the  newly-adopted  9  313(f) 
would  prevent  its  inclusion  in  calculating 
net  transfers  of  capital) .  In  this  case  the 


DI  would  not  be  deemed  to  hold  the  $25 
obligation  as  of  December  31,  1973.  The 
DI  would  be  deemed  to  have  made  a  posi¬ 
tive  transfer  of  capital  in  1973  of  only 
$50  ($100  minus  $50). 

3.  Advance  notice  of  proposed  rule 
making  with  respect  to  the  amendments 
published  herewith  would  tend  to  defeat 
their  purposes,  to  the  detriment  of  the 
U.S.  balance  of  payments,  by  affording 
DIs  an  opportunity  to  gain  undue  ad¬ 
vantages  under  the  Regulations,  as  de¬ 
scribed  above,  after  receiving  notice  of 
the  intended  exemption  amendments  re¬ 
ferred  to  in  the  first  paragraph  above. 
Additionally,  the  foreign  direct  invest¬ 
ment  program  is  structured  on  a  calen¬ 
dar-year  basis,  and  it  is  impractical  to 
use  a  date  other  than  January  1,  1973 
as  the  beginning  date  for  the  amend¬ 
ments  published  herewith  to  govern  af¬ 
fected  transactions.  For  these  reasons 
it  is  found  that  notice  and  public  pro¬ 
cedures  prior  to  promulgation  of  these 
amendments  would  be  contrary  to  the 
public  interest  and  impracticable,  and 
that  there  is  good  cause  to  make  the 
amendments  effective  immediately  upon 
publication  and  applicable  to  all  trans¬ 
actions  occurring  on  or  after  January  1, 
1973. 

The  text  of  the  amendments  follows. 

a.  Paragraph  (e)  is  added  to  §  1000.312 
as  follows: 

§  1000.312  Transfers  of  capital. 

*  •  *  *  * 

(e)  To  the  extent  that  a  direct  inves¬ 
tor  pursuant  to  §  1000.313(e)  includes,  in 
the  computation  of  the  net  transfer  of 
capital  made  to  any  scheduled  area  in 
1972,  repayments  by  affiliated  foreign 
nationals  of  debt  obligations  created  in 
connection  with  exports  of  goods  or  serv¬ 
ices  by  the  direct  investor  to  or  through 
affiliated  foreign  nationals  other  than 
Canadian  affiliates  (export-related  debt 
obligations),  the  direct  investor  shall 
be  deemed  to  make  transfers  of  capital 
to  affiliated  foreign  nationals  in  1973  and 
subsequent  years,  in  the  amount  of  each 
annual  increase  in  (x)  the  amount  of 
export-related  debt  obligations  held  by 
the  direct  investor  at  yearend  over  (y) 
the  amount  of  export-related  debt  ob¬ 
ligations  held  by  the  direct  investor  as 
of  December  31,  1972  after  reduction  for 
repayments  of  export-related  debt  obli¬ 
gations  included  for  the  year  1972  pursu¬ 
ant  to  9  1000.313(e).  The  transfer  of 
capital  deemed  made  under  this  para¬ 
graph  shall  be  apportioned  among  the 
scheduled  areas  in  the  same  proportions 
as  the  amounts  included  in  each  sched¬ 
uled  area  under  9  1000.313(e)  for  repay¬ 
ment  of  export-related  debt  obligations 
in  calculating  the  net  transfer  of  capital 
to  each  scheduled  area  for  the  year  1972. 
For  purposes  of  this  paragraph,  a  direct 
investor  is  deemed  to  hold  on  Decem¬ 
ber  31  of  1972  or  any  subsequent  year 
any  export- related  debt  obligation  that 
has  been  the  subject  of  a  transaction 
which  by  application  of  paragraph  (c) 
(4)  or  paragraph  (c)  (12)  of  this  section 
would  not  involve  a  transfer  of  capital, 
unless  a  transfer  of  capital  would  have 
been  deemed  to  have  been  made  by  an 


affiliated  foreign  national  under  the  pro¬ 
viso  to  either  such  paragraph. 

b.  Paragraph  (f)  is  added  to  9  1000.313 
as  follows: 

§  1000.313  Net  transfer  of  capital. 

*  •  *  •  * 

(f)  Commencing  January  1,  1973,  in 
calculating  the  net  transfer  of  capital  to 
all  affiliated  foreign  nationals  in  any 
scheduled  area,  the  DI  shall  exclude  (1) 
any  transfer  described  in  9  1000.312(b) 
or  in  the  provisos  to  99  1000.312(c)  (4)  or 
1000.312(c)  (12)  that  relates  to  a  debt 
obligation  created  in  connection  with  any 
export  of  goods  or  services  by  a  direct 
investor  to  or  through  an  incorporated 
affiliated  foreign  national,  and  (2)  any 
decrease  in  the  net  assets  of  any  unin¬ 
corporated  affiliated  foreign  national  in 
connection  with  any  export  of  goods  or 
services  by  a  direct  investor  to  or  through 
any  such  affiliated  foreign  national: 
Provided,  That  this  paragraph  shall  not 
apply  to  the  transactions  included  in  cal¬ 
culating,  in  accordance  with  paragraph 
(e)  of  this  section,  the  amount  of  any 
net  transfer  of  capital  made  by  a  direct 
investor  during  the  year  1972. 

(Sec.  5.  Act  of  Oct.  6.  1917,  40  Stat.  415,  as 
amended.  12  U.S.C.  95a;  E.O.  11387,  Jan.  1, 
1968,  33  F.R.  47) 

The  amendments  hereby  adopted  shall 
be  effective  upon  publication  in  the  Fed¬ 
eral  Register  (1-3-73)  and  applicable 
to  all  transactions  occurring  on  or  after 
January  1,  1973. 

William  V.  Hoyt, 
Director,  Office  of 
Foreign  Direct  Investments. 

December  27,  1972. 

[FR  Doc.73-65  Filed  l-2-73;8:45  ami 

Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Ed¬ 
ucation,  and  Welfare 

SUBCHAPTER  B — FOOD  AND  FOOD  PRODUCTS 

PART  121 — FOOD  ADDITIVES 

Subpart  D — Food  Additives  Permitted 
in  Food  for  Human  Consumption 

Chlordimeform 

A  petition  (FAP  2H2661)  was  filed 
jointly  by  Ciba  Agrochemical  Co.  (now 
Ciba-Geigy  Corp.),  Post  Office  Box  1105, 
Vero  Beach,  FL  32960,  and  NOR-AM 
Agricultural  Products,  Inc.,  11710  Lake 
Avenue,  Woodstock  IL  60098,  in  accord¬ 
ance  with  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  348), 
proposing  establishment  of  a  food  addi¬ 
tive  tolerance  (21  CFR  Part  121)  of  15 
parts  per  million  for  combined  residues  of 
the  insecticide  chlordimeform  (N'-( 4- 
chloro-o-tolyl)  -NJf  -  dimethylformami- 
dine)  and  its  metabolites  containing  the 
4-chloro-o-toluidine  moiety  (calculated 
as  the  parent  Insecticide)  in  or  on  dried 
prunes  from  application  of  the  insecticide 
to  the  growing  raw  agricultural  commod¬ 
ity  plums  (fresh  prunes).  (For  a  related 
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document,  see  this  issue  of  the  Federal 
Register,  page  23.) 

The  Reorganization  Plan  No.  3  of  1970, 
published  in  the  Federal  Register  of 
October  6,  1970  (35  F.R.  15623),  trans¬ 
ferred  (effective  December  2,  1970)  to 
the  Administrator  of  the  Environmental 
Protection  Agency  the  functions  vested  in 
the  Secretary  of  Health,  Education,  and 
Welfare  for  establishing  tolerances  for 
pesticide  chemicals  under  sections  406, 
408,  and  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  (21  U.S.C. 
346,  346a,  and  348>.  Pesticide  tolerances 
for  chlordimeform  and  a  food  additive 
tolerance  for  residues  in  the  animal  feed 
item  cottonseed  hulls  have  been  previ¬ 
ously  established. 

Having  evaluataed  the  data  in  the  peti¬ 
tion  and  other  relevant  material,  it  is 
concluded  that  the  tolerance  should  be 
established. 

Therefore,  pursuant  to  provisions  of 
the  act  (sec.  409(c)  (1>,(4>  72Stat.  1786; 
21  U.S.C.  348(c)  (1),  (4) ),  the  authority 
transferred  to  the  Administrator  of  the 
Environmental  Protection  Agency  (35 
F.R.  15623),  and  the  authority  delegated 
by  the  Administrator  to  the  Deputy  As¬ 
sistant  Administrator  for  Pesticides  Pro¬ 
grams  (36  F.R.  9038),  Part  121  is 
amended  by  adding  the  following  new 
section  to  Subpart  D: 

§  121.1249  Chlordimeform. 

A  tolerance  of  15  parts  per  million  is 
established  for  combined  residues  of  the 
insecticide  chlordimeform  (NM4-chlo- 
ro-o-tolyl)  -  N.N-dimethylformamidime) 
and  its  metabolites  containing  the  4- 
chloro-o-toluidine  moiety  (calculated  as 
the  parent  insecticide)  in  or  on  dried 
primes  from  application  of  the  insecti¬ 
cide  to  the  growing  raw  agricultural 
commodity  plums  (fresh  prunes). 

Any  person  who  will  be  adversely  af¬ 
fected  by  the  foregoing  order  may  at  any 
time  within  30  days  after  its  date  of 
publication  in  the  Federal  Register  file 
with  the  Hearing  Clerk,  Environmental 
Protection  Agency,  Room  3902A,  Fourth 
and  M  Street  SW„  Waterside  Mall, 
Washington,  D.C.  20460,  written  objec¬ 
tions  thereto  in  quintuplicate.  Objections 
shall  show  wherein  the  person  filing  will 
be  adversely  affected  by  the  order  and 
specify  with  particularity  the  provisions 
of  the  order  deemed  objectionable  and 
the  grounds  for  the  objections.  If  a  hear¬ 
ing  is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are  sup¬ 
ported  by  grounds  legally  sufficient  to 
justify  the  relief  sought.  Objections  may 
be  accompanied  by  a  memorandum  or 
brief  in  support  thereof. 

Effective  date.  This  order  shall  become 
effective  on  its  date  of  publication  in  the 
Federal  Register  (1-3-73). 

(Sec.  409(c)  (1),  (4),  72  Stat.  1786;  121  U.S.C. 
348(C)  (1) ,  (4) ) 

Dated:  December  22,  1972. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticides  Programs. 

[FR  Doc .73-81  Filed  l-2-78;8:45  am]  . 


RULES  AND  REGULATIONS 

Title  26— INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury 

SUBCHAPTER  A — INCOME  TAX 
]T.  D.  7242] 

PART  1— INCOME  TAX;  TAXABLE 

YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Section  170(b)(1)(A)  Organizations 

On  May  22,  1971,  notice  of  proposed 
rule  making  with  respect  to  promulgation 
of  regulations  which  relate  to  organiza¬ 
tions  described  in  section  170(b)(1)(A) 
of  the  Internal  Revenue  Code  of  1954  was 
published  in  the  Federal  Register  (36 
F.R.  9298).  A  public  hearing  on  these 
proposed  regulations  was  held  on  June 
28,  1971.  A  separate  notice  with  respect 
to  community  trusts  was  published  in  the 
Federal  Register  for  October  8,  1971  (36 
F.R.  19598) ,  and  a  separate  hearing  was 
held  on  December  7, 1971.  After  consider¬ 
ation  of  all  such  relevant  matter  as  was 
presented,  the  income  tax  regulations 
(26  CFR  Part  1)  are  amended  as  follows: 

Paragraph  1.  Immediately  after 
§  1.170A-8,  insert  the  following  section: 

§  1.170A— 9  Definition  of  section  170(b) 
(1)  (A)  organization. 

The  term  “section  170(b)  (1)  (A)  orga¬ 
nization”  as  used  in  the  regulations 
under  section  170  means  any  organiza¬ 
tion  described  in  paragraphs  (a)  through 

(i)  of  this  section,  effective  with  re¬ 
spect  to  taxable  years  beginning  after 
December  31,  1969,  except  as  otherwise 
provided.  Section  1.170-2(b)  shall  con¬ 
tinue  to  be  applicable  with  respect  to 
taxable  years  beginning  prior  to  Janu¬ 
ary  1,  1970.  The  term  “one  or  more 
organizations  described  in  section  170(b) 
(1)(A)  (other  than  in  clauses  (vii)  and 
(viii) )”  as  used  in  sections  507  and  509 
of  the  Code  and  the  regulations  there¬ 
under  means  one  or  more  organizations 
described  in  paragraphs  (a)  through  (e) 
of  this  section,  except  as  modified  by  the 
regulations  under  part  n  of  subchapter  F 
of  chapter  I  or  under  chapter  42. 

(a)  Church  or  a  convention  or  associa¬ 
tion  of  churches.  An  organization  is  de¬ 
scribed  in  section  170(b)  (1)  (A)  (i)  if  it  is 
a  church  or  a  convention  or  association 
of  churches. 

(b)  Educational  organization  and  or¬ 
ganizations  for  the  benefit  of  certain 
State  and  municipal  colleges  and  univer¬ 
sities — (1)  Educational  organization.  An 
educational  organization  is  described  in 
section  170(b)  (1)  (A)  (ii)  if  its  primary 
function  is  the  presentation  of  formal 
instruction  and  it  normally  maintains  a 
regular  faculty  and  curriculum  and 
normally  has  a  regularly  enrolled  body  of 
pupils  or  students  in  attendance  at  the 
place  where  its  educational  activities  are 
regularly  carried  on.  The  term  includes 
institutions  such  as  primary,  secondary, 
preparatory,  or  high  schools,  and  colleges 
and  universities.  It  includes  Federal, 
State,  and  other  public -supported  schools 


which  otherwise  come  within  the  defini¬ 
tion.  It  does  not  Include  organizations 
engaged  in  both  educational  and  non- 
educational  activities  unless  the  latter 
are  merely  incidental  to  the  educational 
activities.  A  recognized  university  which 
incidentally  operates  a  museum  or  spon¬ 
sors  concerts  is  an  educational  organiza¬ 
tion  within  the  meaning  of  section  170 
(b)  (1)  (A)  (ii) .  However,  the  operation  of 
a  school  by  a  museum  does  not  neces¬ 
sarily  qualify  the  museum  as  an  educa¬ 
tional  organization  within  the  meaning 
of  this  subparagraph. 

(2)  Organizations  for  the  benefit  of 
certain  State  and  municipal  colleges  and 
universities,  (i)  An  organization  is 
described  in  section  170(b)  (1)  (A)  (iv)  if 
it  meets  the  support  requirements  of  sub¬ 
division  (ii)  of  this  subparagraph  and  is 
organized  and  operated  exclusively  to 
receive,  hold,  invest,  and  administer 
property  and  to  make  expenditures  to  or 
for  the  benefit  of  a  college  or  university 
which  is  an  organization  described  in 
subdivision  (iii)  of  this  subparagraph. 
The  phrase  “expenditures  to  or  for.  the 
benefit  of  a  college  or  university”  includes 
expenditures  made  for  any  one  or  more 
of  the  normal  functions  of  colleges  and 
universities  such  as  the  acquisition  and 
maintenance  of  real  property  comprising 
part  of  the  campus  area;  the  erection  of, 
or  participation  in  the  erection  of,  col¬ 
lege  or  university  buildings;  the  acquisi¬ 
tion  and  maintenance  of  equipment  and 
furnishings  used  for,  or  in  conjunction 
with,  normal  functions  of  colleges  and 
universities;  or  expenditures  for  scholar¬ 
ships,  libraries  and  student  loans. 

(ii)  To  qualify  under  section  170(b) 
(l)(A)(iv),  the  organization  receiving 
the  contribution  must  normally  receive 
a  substantial  part  of  its  support  from  the 
United  States  or  any  State  or  political 
subdivision  thereof  or  from  direct  or  in¬ 
direct  contributions  from  the  general 
public,  or  from  a  combination  of  two  or 
more  of  such  sources.  For  such  purposes, 
the  term  “support”  does  not  include  in¬ 
come  received  in  the  exercise  or  per¬ 
formance  by  the  organization  of  its 
charitable,  educational,  or  other  purpose 
or  function  constituting  the  basis  for 
its  exemption  under  section  501(a).  An 
example  of  an  indirect  contribution  from 
the  public  is  the  receipt  by  the  organi¬ 
zation  of  its  share  of  the  proceeds  of  an 
annual  collection  campaign  of  a  com¬ 
munity  chest,  community  fund,  or  united 
fund.  In  determining  the  amount  of  sup¬ 
port  received  by  such  organization  with 
respect  to  a  contribution  of  property 
which  is  subject  to  reduction  under  sec¬ 
tion  170(e),  the  fair  market  value  of  the 
property  shall  be  taken  into  account. 

(iii)  The  college  or  university  (includ¬ 
ing  a  land  grant  college  or  university) 
to  be  benefited  must  be  an  educational 
organization  referred  to  in  section  170 
(b)  (1)  (A)  (ii)  and  subparagraph  (1)  of 
this  paragraph  which  is  an  agency  or 
instrumentality  of  a  State  or  political 
subdivision  thereof,  or  which  is  owned 
or  operated  by  a  State  or  political  sub¬ 
division  thereof  or  by  an  agency  or  in¬ 
strumentality  of  one  or  more  States  or 
political  subdivisions. 
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(c)  Hospitals  and  medical  research 
organizations — (1)  Hospitals.  An  organi¬ 
zation  (other  than  one  described  in  sub- 
paragraph  (2)  of  this  paragraph)  is 
described  in  section  170(b)  (1)  (A)  (iii) 
if: 

(i)  It  is  a  hospital,  and 

(11)  Its  principal  purpose  or  function 
Is  the  providing  of  medical  or  hospital 
care  or  medical  education  or  research. 

The  term  “hospital”  includes  (a)  Fed¬ 
eral  hospitals  and  (b)  State,  county,  and 
municipal  hospitals  which  are  instru¬ 
mentalities  of  governmental  units  re¬ 
ferred  to  in  section  170(c)(1)  and 
otherwise  come  within  the  definition.  A 
rehabilitation  institution,  outpatient 
clinic,  or  community  mental  health  or 
drug  treatment  center  may  qualify  as  a 
“hospital”  within  the  meaning  of  sub¬ 
division  (i)  of  this  subparagraph  if  its 
principal  purpose  or  function  is  the  pro¬ 
viding  of  hospital  or  medical  care.  For 
purposes  of  this  subdivision,  the  term 
“medical  care”  shall  include  the  treat¬ 
ment  of  any  physical  or  mental  disability 
or  condition,  whether  on  an  inpatient  or 
outpatient  basis,  provided  the  cost  of 
such  treatment  is  deductible  under  sec¬ 
tion  213  by  the  person  treated.  An  or¬ 
ganization,  all  the  accommodations  of 
which  qualify  as  being  part  of  an  “ex¬ 
tended  care  facility”  within  the  meaning 
of  42  U.S.C.  1395x(j),  may  qualify  as  a 
“hospital”  within  the  meaning  of  sub¬ 
division  (i)  of  this  subparagraph  if  its 
principal  purpose  or  function  is  the  pro¬ 
viding  of  hospital  or  medical  care.  The 
term  “hospital”  does  not,  however,  in¬ 
clude  convalescent  homes  or  homes  for 
children  or  the  aged,  nor  does  the  term 
include  institutions  whose  principal  pur¬ 
pose  or  function  is  to  train  handicapped 
Individuals  to  pursue  some  vocation.  An 
organization  whose  principal  purpose  or 
function  is  the  providing  of  medical  ed¬ 
ucation  or  medical  research  will  not  be 
considered  a  “hospital”  within  the  mean¬ 
ing  of  subdivision  (i)  of  this  subpara¬ 
graph,  unless  it  is  also  actively  engaged 
in  providing  medical  or  hospital  care 
to  patients  on  its  premises  or  in  its  fa¬ 
cilities,  on  an  inpatient  or  outpatient 
basis,  as  an  Integral  part  of  its  medical 
education  or  medical  research  functions. 
See,  however,  subparagraph  (2)  of  this 
paragraph  with  respect  to  certain  medi¬ 
cal  research  organizations. 

‘  (2)  Certain  medical  resarch  orga¬ 
nizations.  [  Reserved  1 

(d)  Governmental  unit.  A  govern¬ 
mental  unit  is  described  in  section  170(b) 
(1)  (A)  (v)  if  it  is  referred  to  in  section 
170(c)(1). 

(e)  Definition  %of  section  170(b)(1) 
(A)  ( vi )  organization — (1)  In  general.  An 
organization  is  described  in  section  170 
(b)(1)  (A)  (vi)  if  it  is: 

(i)  A  corporation,  trust,  or  community 
chest,  fund,  or  foundation,  referred  to  in 
section  170(c)(2)  (other  than  an  orga¬ 
nization  specifically  described  in  para¬ 
graphs  (a)  through  (d)  of  this  section), 
and 

(ii)  A  “publicly  supported”  organiza¬ 
tion. 


For  purposes  of  this  paragraph,  an  or¬ 
ganization  is  “publicly  supported”  if  it 
normally  receives  a  substantial  part  of  its 
support  froma  governmental  unit  re¬ 
ferred  to  in  section  170(c)(1)  or  from 
direct  or  indirect  contributions  from  the 
general  public.  An  organization  will  be 
treated  as  being  “public  supported”  if  it 
meets  the  requirements  of  either  sub- 
paragraph  (2)  or  subparagraph  (3)  of 
this  paragraph.  Types  of  organizations 
which,  subject  to  the  provisions  of  this 
paragraph,  generally  qualify  under  sec¬ 
tion  170(b)  (1)  (A)  (vi)  as  “publicly  sup¬ 
ported”  are  publicly  or  governmentally 
supported  museums  of  history,  art,  or 
science,  libraries,  community  centers  to 
promote  the  arts,  organizations  provid¬ 
ing  facilities  for  the  support  of  an  opera, 
symphony  orchestra,  ballet,  or  repertory 
drama  or  for  some  other  direct  service  to 
the  general  public,  and  organizations 
such  as  the  American  Red  Cross  or  the 
United  Givers  Fund. 

(2)  Determination  whether  an  organi¬ 
zation  is  " publicly  supported”;  33  y3  per¬ 
cent -of -support  test.  An  organization  will 
be  treated  as  a  “publicly  supported”  or¬ 
ganization  if  the  total  amount  of  support 
which  the  organization  “normally”  (as- 
defined  in  subparagraph  (4)  of  this  para¬ 
graph)  receives  from  governmental  units 
referred  to  in  section  170(c)(1),  from 
contributions  made  directly  or  indirectly 
by  the  general  public,  or  from  a  combina¬ 
tion  or  these  sources,  equals  at  least  33  V3 
percent  of  the  total  support  “normally” 
received  by  the  organization.  See  sub- 
paragraphs  (6),  (7),  and  (8)  of  this 
paragraph  for  the  definition  of  “support." 
The  application  of  this  test  is  illustrated 
by  Example  (1)  of  subparagraph  (9)  of 
this  paragraph. 

(3)  Determination  whether  an  organi¬ 
zation  is  “ publicly  supported” ;  facts  and 
circumstances  test  for  organizations  fail¬ 
ing  to  meet  33  y3  percent-of -support  test. 
Even  if  an  organization  fails  to  meet  the 
33  y3  percent-of -support  test  described  in 
subparagraph  (2)  of  this  paragraph,  it 
will  be  treated  as  a  “publicly  supported” 
organization  if  it  normally  receives  a  sub¬ 
stantial  part  of  its  support  from  govern¬ 
mental  units,  from  direct  or  Indirect  con¬ 
tributions  from  the  general  public,  or 
from  a  combination  of  these  sources,  and 
meets  the  other  requirements  of  this  sub- 
paragraph.  In  order  to  satisfy  this  sub- 
paragraph,  an  organization  must  meet 
the  requirements  of  subdivisions  (i)  and 

(ii)  of  this  subparagraph  in  order  to  es¬ 
tablish,  under  all  the  facts  and  circum¬ 
stances,  that  it  normally  receives  a  sub¬ 
stantial  part  of  its  support  from  govern¬ 
mental  units  or  from  direct  or  indirect 
contributions  from  the  general  public, 
and  it  must  be  in  the  nature  of  a  "publicly 
supported”  organization,  taking  into  ac¬ 
count  the  factors  described  in  subdivi¬ 
sions  (iii)  through  (vii)  of  this  subpara¬ 
graph.  The  requirements  and  factors  re¬ 
ferred  to  in  the  preceding  sentence  with 
respect  to  a  “publicly  supported”  organi¬ 
zation  (other  than  one  described  in  sub- 
paragraph  (2)  of  this  paragraph)  are: 

(i)  Ten  percent-of -support  limitation. 
The  percentage  of  support  "normally” 


(as  defined  in  subparagraph  (4)  of  this 
paragraph)  received  by  an  organization 
from  governmental  units,  from  contribu¬ 
tions  made  directly  or  indirectly  by  the 
general  public,  or  from  a  combination  of 
these  sources,  must  be  “substantial.”  For 
purposes  of  this  subparagraph,  an  orga¬ 
nization  will  not  be  treated  as  “normally” 
receiving  a  “substantial”  amount  of  gov¬ 
ernmental  or  public  support  unless  the 
total  amount  of  governmental  and  public 
support  “normally”  received  equals  at 
least  10  percent  of  the  total  support  “nor¬ 
mally”  received  by  such  organization.  See 
subparagraphs  (6),  (7),  and  (8)  of  this 
paragraph  for  the  definition  of  “support.” 

(ii)  Attraction  of  public  support.  An 
organization  must  be  so  organized  and 
operated  as  to  attract  new  and  addi¬ 
tional  public  or  governmental  support  on 
a  continuous  basis.  An  organization  will 
be  considered  to  meet  this  requirement 
if  it  maintains  a  continuous  and  bona 
fide  program  for  solicitation  of  funds 
from  the  general  public,  community,  or 
membership  group  involved,  or  if  it  car¬ 
ries  on  activities  designed  to  attract  sup¬ 
port  from  governmental  units  or  other 
organizations  described  in  section  170<b) 
(1)  (A)  (i)  through  (vi).  In  determining 
whether  an  organization  maintains  a 
continuous  and  bona  fide  program  for 
solicitation  of  funds  from  the  general 
public  or  community,  consideration  will 
be  given  to  whether  the  scope  of  its  fund¬ 
raising  activities  is  reasonable  in  light  of 
its  charitable  activities.  Consideration 
will  also  be  given  to  the  fact  that  an  or¬ 
ganization  may,  in  its  early  years  of 
existence,  limit  the  scope  of  its  solicita¬ 
tion  to  persons  deemed  most  likely  to  pro¬ 
vide  seed  money  in  an  amount  sufficient 
to  enable  it  to  commence  its  charitable 
activities  and  expand  its  solicitation 
program. 

In  addition  to  the  requirements  set  forth 
in  subdivisions  (i)  and  (ii)  of  this  sub- 
paragraph  which  must  be  satisfied,  all 
pertinent  facts  and  circumstances,  in¬ 
cluding  the  following  factors,  will  be 
taken  into  consideration  in  determining 
whether  an  organization  is  “publicly  sup¬ 
ported”  within  the  meaning  of  subpara¬ 
graph  (1)  of  this  paragraph.  However, 
an  organization  is  not  generally  required 
to  satisfy  all  of  the  factors  in  subdivisions 

(iii)  through  (vii)  of  this  subparagraph. 
The  factors  relevant  to  each  case  and  the 
weight  accorded  to  any  one  of  them  may 
differ  depending  upon  the  nature  and 
purpose  of  the  organization  and  the 
length  of  time  it  has  been  in  existence. 

(iii)  Percentage  of  financial  support. 
The  percentage  of  support  received  by  an 
organization  from  public  or  govern¬ 
mental  sources  will  be  taken  into  con¬ 
sideration  in  determining  whether  an 
organization  is  “publicly  supported.”  The 
higher  the  percentage  of  support  above 
the  10  percent  requirement  of  subdivi¬ 
sion  (i)  of  this  subparagraph  from  public 
or  governmental  sources,  the  lesser  will 
be  the  burden  of  establishing  the  publicly 
supported  nature  of  the  organization 
through  other  factors  described  in  this 
subparagraph,  while  the  lower  the  per¬ 
centage,  the  greater  will  be  the  burden. 
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If  the  percentage  of  the  organization’s 
support  from  public  or  governmental 
sources  is  low  because  it  receives  a  high 
percentage  of  its  total  support  from  in¬ 
vestment  income  on  its  endowment  funds, 
such  fact  will  be  treated  as  evidence  of 
compliance  with  this  subdivision  if  such 
endowment  funds  were  originally  con¬ 
tributed  by  a  governmental  unit  or  by 
the  general  public.  However,  if  such  en¬ 
dowment  funds  were  originally  contrib¬ 
uted  by  a  few  individuals  or  members  of 
their  families,  such  fact  will  increase  the 
burden  on  the  organization  of  establish¬ 
ing  compliance  with  the  other  factors 
described  in  this  subparagraph. 

(iv)  Sources  of  support.  The  fact  that 
an  organization  meets  the  requirement 
of  subdivision  (i)  of  this  subparagraph 
through  support  from  governmental 
units  or  directly  or  indirectly  from  a  rep¬ 
resentative  number  of  persons,  rather 
than  receiving  almost  all  of  its  support 
from  the  members  of  a  single  family,  will 
be  taken  into  consideration  in  determin¬ 
ing  whether  an  organization  is  “publicly 
supported.”  In  determining  what  is  a 
“representative  number  of  persons,”  con¬ 
sideration  will  be  given  to  the  type  of 
organization  involved,  the  length  of  time 
it  has  been  in  existence,  and  whether  it 
limits  its  activities  to  a  particular  com¬ 
munity  or  region  or  to  a  special  field 
which  can  be  expected  to  appeal  to  a  lim¬ 
ited  number  of  persons. 

(v)  Representative  governing  body. 
The  fact  that  an  organization  has  a  gov¬ 
erning  body  which  represents  the  broad 
interests  of  the  public,  rather  than  the 
personal  or  private  interests  of  a  limited 
number  of  donors  (or  persons  standing 
in  a  relationship  to  such  donors  which 
is  described  in  section  4946(a)(1)  (C) 
through  (G) )  will  be  taken  into  account 
in  determining  whether  an  organization 
is  “publicly  supported.”  An  organization 
will  be  treated  as  meeting  this  require¬ 
ment  if  it  has  a  governing  body  (whether 
designated  in  the  organization's  govern¬ 
ing  instrument  or  bylaws  as  a  Board  of 
Directors,  Board  of  Trustees,  etc.)  which 
is  comprised  of  public  officials  acting  in 
their  capacities  as  such;  of  individuals 
selected  by  public  officials  acting  in  their 
capacities  a s  such;  of  persons  having 
special  knowledge  or  expertise  in  the 
particular  field  or  discipline  in  which 
the  organization  is  operating;  of  commu¬ 
nity  leaders,  such  as  elected  or  appointed 
officials,  clergymen,  educators,  civic  lead¬ 
ers,  or  other  such  persons  representing  a 
broad  cross-section  of  the  views  and  in¬ 
terests  of  the  community;  or,  in  the 
case  of  a  membership  organization,  of 
individuals  elected  pursuant  to  the  or¬ 
ganization’s  governing  instrument  or  by¬ 
laws  by  a  broadly  based  membership. 

(vi)  Availability  of  public  facilities  or 
services;  public  participation  in  programs 
or  policies,  (a)  The  fact  that  an  organ¬ 
ization  is  of  the  type  which  generally 
provides  facilities  or  services  directly  for 
the  benefit  of  the  general  public  on  a 
continuing  basis  (such  as  a  museum  or 
library  which  holds  open  its  building  and 
facilities  to  the  public,  a  symphony  or¬ 
chestra  which  gives  public  performances, 


a  conservation  organization  which  pro¬ 
vides  educational  services  to  the  public 
through  the  distribution  of  educational 
materials,  or  an  old  age  home  which  pro¬ 
vides  domiciliary  or  nursing  services  for 
members  of  the  general  public)  will  be 
considered  evidence  that  such  organiza¬ 
tion  is  “publicly  supported.” 

(b)  The  fact  that  an  organization  is 
an  educational  or  research  institution 
which  regularly  publishes  scholarly  stud¬ 
ies  that  are  widely  used  by  colleges  and 
universities  or  by  members  of  the  general 
public  will  also  be  considered  evidence 
that  such  organization  is  “publicly  sup¬ 
ported.” 

(c)  Similarly,  the  following  factors 
will  also  be  considered  evidence  that  an 
organization  is  “publicly  supported:” 

(1)  The  participation  in,  or  sponsor¬ 
ship  of,  the  programs  of  the  organization 
by  members  of  the  public  having  special 
knowledge  or  expertise,  public  officials,  or 
civic  or  community  leaders; 

(2)  The  maintenance  of  a  definitive 
program  by  an  organization  to  accom¬ 
plish  its  charitable  work  in  the  com¬ 
munity,  such  as  slum  clearance  or  devel¬ 
oping  employment  opportunities;  and 

(3)  The  receipt  of  a  significant  part  of 
its  funds  from  a  public  charity  or  govern¬ 
mental  agency  to  which  it  is  in  some 
way  held  accountable  as  a  condition  of 
the  grant,  contract,  or  contribution. 

(vii)  Additional  factors  pertinent  to 
membership  organizations.  The  following 
are  additional  factors  to  be  considered  in 
determining  whether  a  membership 
organization  is  “publicly  supported”: 

(a)  Whether  the  solicitation  for  dues- 
paying  members  is  designed  to  enroll  a 
substantial  number  of  persons  in  the 
community  or  area,  or  in  a  particular 
profession  or  field  of  special  interest 
(taking  into  account  the  size  of  the  area 
and  the  nature  of  the  organization’s 
activities) ; 

(b)  Whether  membership  dues  for  in¬ 
dividual  (rather  than  institutional) 
members  have  been  fixed  at  rates  de¬ 
signed  to  make  membership  available  to  a 
broad  cross  section  of  the  interested  pub¬ 
lic,  rather  than  to  restrict  membership 
to  a  limited  number  of  persons;  and 

(c)  Whether  the  activities  of  the 
organization  will  be  likely  to  appeal  to 
persons  having  some  broad  common  in¬ 
terest  or  purpose,  such  as  educational 
activities  in  the  case  of  alumni  asso¬ 
ciations,  musical  activities  in  the  case  of 
symphony  societies,  or  civic  affairs  in  the 
case  of  parent-teacher  associations. 

See  examples  (2)  through  (5)  contained 
in  subparagraph  (9)  of  this  paragraph 
for  illustrations  of  this  subparagraph. 

(4)  Definition  of  "normally” ;  general 
rule — (i)  Normally:  one-third  support 
test.  For  purposes  of  subparagraph  (2) 
of  this  paragraph,  an  organization  will  be 
considered  as  “normally”  meeting  the 
33  V3  percent-of-support  test  for  its  cur¬ 
rent  taxable  year  and  the  taxable  year 
immediately  succeeding  its  current  year, 
if,  for  the  4  taxable  years  immediately 
preceding  the  current  taxable  year,  the 
organization  meets  the  33  Vs  percent-of- 
support  test  described  in  subparagraph 


(2)  of  this  paragraph  on  an  aggregate 
basis. 

(ii)  Normally ;  facts  and  circum¬ 
stances  test.  For  purposes  of  subpara¬ 
graph  (3)  of  this  paragraph,  an 
organization  will  be  considered  as 
“normally”  meeting  the  requirements  of 
subparagraph  (3)  of  this  paragraph  for 
its  current  taxable  year  and  the  taxable 
year  immediately  succeeding  its  current 
year,  if,  for  the  4  taxable  years  imme¬ 
diately  preceding  the  current  taxable 
year,  the  organization  meets  the  require¬ 
ments  of  subparagraph  (3)  (i)  and  (ii) 
of  this  paragraph  on  an  aggregate  basis 
and  satisfies  a  sufficient  combination  of 
the  factors  set  forth  in  subparagraph  (3) 

(iii)  through  (vii)  of  this  paragraph.  In 
the  case  of  subparagraph  (3)  (iii)  and 

(iv)  of  this  paragraph,  facts  pertinent  to 
years  preceding  4  taxable  years  imme¬ 
diately  preceding  the  current  taxable 
year  may  also  be  taken  into  considera¬ 
tion.  The  combination  of  factors  set  forth 
in  subparagraph  (3)  (iii)  through  (vii) 
of  this  paragraph  which  an  organiza¬ 
tion  “normally”  must  meet  does  not 
have  to  be  the  same  for  each  4-year 
period  so  long  as  there  exists  a  sufficient 
combination  of  factors  to  show  compli¬ 
ance  with  subparagraph  (3)  of  this 
paragraph. 

(iii)  Special  rule.  The  fact  that  an 
organization  has  “normally”  met  the  re¬ 
quirements  of  subparagraph  (2)  of  this 
paragraph  for  a  current  taxable  year, 
but  is  unable  “normally”  to  meet  such 
requirements  for  a  succeeding  taxable 
year,  will  not  in  itself  prevent  such  or¬ 
ganization  from  meeting  the  require¬ 
ments  of  subparagraph  (3)  of  this 
paragraph  for  such  succeeding  taxable 
year. 

(iv)  Illustration.  The  application  of 
subdivisions  (i),  (ii),  and  (iii)  of  this 
subparagraph  may  be  illustrated  by  the 
following  example : 

Example.  X,  an  organization  described  In 
section  170(c)(2),  meets  the  33 Vi  percent- 
of-support  test  described  in  subparagraph 

(2)  of  this  paragraph  in  taxable  year  1975 
on  the  basis  of  support  received  during  tax¬ 
able  years  1971.  1972,  1973,  and  1974.  It  there¬ 
fore  “normally”  meets  the  requirements  of 
subparagraph  (2)  of  this  paragraph  for  1975 
and  1976,  the  taxable  year  immediately  suc¬ 
ceeding  1975  (the  current  taxable  year).  For 
the  taxable  year  1976.  X  is  unable  to  meet 
the  33  Vi  percent-of-support  test  described 
In  subparagraph  (2)  of  this  paragraph  on 
the  basis  of  support  received  during  taxable 
years  1972,  1973,  1974,  and  1975.  If  X  can 
meet  the  requirements  of  subparagraph  (3) 
of  this  paragraph  on  the  basis  of  taxable 
years  1972,  1973,  1974,  and  1975,  X  will  meet 
the  requirements  of  subparagraph  (3)  of 
this  paragraph  for  1977*(the  taxable  year  im¬ 
mediately  succeeding  1976,  the  current  tax¬ 
able  year)  under  subdivision  (11)  of  this 
subparagraph.  However,  If  on  the  basis  of 
both  the  taxable  years  1972  through  1975  and 
1973  through  1976,  X,  falls  to  meet  the  re¬ 
quirements  of  both  subparagraphs  (2)  and 

(3)  of  this  paragraph,  X  will  not  be  described 
in  section  170(b)  (1)  (A)  (vl)  for  1977.  How¬ 
ever,  X  will  not  be  disqualified  as  a  sectton 
170(b)  (1)  (A)  (vl)  organization  for  taxable 
year  1976,  because  it  “normally”  met  the  re¬ 
quirements  of  subparagraph  (2)  of  this  para¬ 
graph  on  the  basis  of  the  taxable  years  1971 
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through  1974,  unless  the  provisions  of  sub¬ 
division  (v)  of  this  subparagraph  become 
applicable. 

(v)  Exception  for  material  changes  in 
sources  of  support — (a)  In  general.  If  for 
the  current  taxable  year  there  are  sub¬ 
stantial  and  material  changes  in  an  or¬ 
ganization’s  sources  of  support  other 
than  changes  arising  from  unusual 
grants  excluded  under  subparagraph  (6) 
(ii)  of  this  paragraph,  then  in  applying 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph,  neither  the  4 -year  computation 
period  applicable  to  such  year  as  an  im¬ 
mediately  succeeding  taxable  year  or  as 
a  current  taxable  year  shall  apply,  and 
in  lieu  of  such  computation  periods  there 
shall  be  applied  a  computation  period 
consisting  of  the  taxable  year  of  sub¬ 
stantial  and  material  changes  and  the  4 
taxable  years  immediately  preceding 
such  year.  Thus,  for  example,  if  there 
are  substantial  and  material  changes  in 
an  organization’s  sources  of  support  for 
taxable  year  1976,  then  even  though  such 
organization  meets  the  requirements  of 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph  based  on  a  computation  period  of 
taxable  years  1971-74  or  1972-75,  such  an 
organization  will  not  meet  the  require¬ 
ments  of  section  170(b)  (1)  (A)  (vi)  unless 
it  meets  the  requirements  of  subpara¬ 
graph  (2)  or  (3)  of  this  paragraph  for 
a  computation  period  consisting  of  the 
taxable  years  1972-76.  See  Example  (3) 
in  §  1.509  (a)-3(c)  (6)  for  an  illustration 
of  a  similar  rule.  An  example  of  a  sub¬ 
stantial  and  material  change  is  the  re¬ 
ceipt  of  an  unusually  large  contribution 
or  bequest  which  does  not  qualify  as  an 
unusual  grant  under  subparagraph  (6) 
(ii)  of  this  paragraph.  See  subparagraph 
(6)(iv)(b)  of  this  paragraph  as  to  the 
procedure  for  obtaining  a  ruling  whether 
an  unusually  large  grant  may  be  ex¬ 
cluded  as  an  unusual  grant. 

(b)  Status  of  grantors  and  contrib¬ 
utors.  If  as  a  result  of  (a)  of  this  sub¬ 
division,  an  organization  is  not  able  to 
meet  the  requirements  of  either  the  33  Vi 
percent-of -support  test  described  in  sub- 
paragraph  (2)  of  this  paragraph,  or  the 
facts  and  circumstances  test  described  in 
subparagraph  (3)  of  this  paragraph  for 
its  current  taxable  year,  its  status  (with 
respect  to  a  grantor  or  contributor  under 
sections  170,  507,  545(b)(2),  556(b)(2), 
642(c),  4942,  4945,  2055,  2106(a)(2),  and 
2522)  will  not  be  affected  until  notice  of 
change  of  status  under  section  170(b)(1) 
(A)  (vi)  is  made  to  the  public  (such  as  by 
publication  in  the  Internal  Revenue  Bul¬ 
letin).  The  preceding  sentence  shall  not 
apply,  however,  if  the  grantor  or  con¬ 
tributor  was  responsible  for,  or  was  aware 
of.  the  substantial  and  material  change 
referred  to  in  (a)  of  this  subdivision,  or 
acquired  knowledge  that  the  Internal 
Revenue  Service  had  given  notice  to  such 
organization  that  it  would  be  deleted 
from  classification  as  a  section  170(b)  (1) 
(A)  (vi)  organization. 

(c)  Reliance  by  grantors  and  contrib¬ 
utors.  A  grantor  or  contributor,  other 
than  one  of  the  organization’s  founders, 
creators,  or  foundation  managers  (with¬ 
in  the  meaning  of  section  4946(b))  will 
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not  be  considered  to  be  responsible  for, 
or  aware  of,  the  substantial  and  material 
change  referred  to  in  (a)  of  this  sub¬ 
division,  if  such  grantor  or  contributor 
has  made  such  grant  or  contribution  in 
reliance  upon  a  written  statement  by  the 
grantee  organization  that  such  grant  or 
contribution  will  not  result  in  the  loss  of 
such  organization’s  classification  as  a 
publicly  supported  organization  as  de¬ 
scribed  in  section  170(b)  (1)  (A)  (vi). 
Such  statement  must  be  signed  by  a  re¬ 
sponsible  officer  of  the  grantee  organiza¬ 
tion  and  must  set  forth  sufficient  infor¬ 
mation,  including  a  summary  of  the 
pertinent  financial  data  for  the  4  preced¬ 
ing  years,  to  assure  a  reasonably  prudent 
man  that  his  grant  or  contribution  will 
not  result  in  the  loss  of  the  grantee  orga¬ 
nization’s  classification  as  a  publicly  sup¬ 
ported  organization  as  described  in  sec¬ 
tion  170(b)  (1)  (A)  (vi).  If  a  reasonable 
doubt  exists  as  to  the  effect  of  such  grant 
or  contribution,  or  if  the  grantor  or  con¬ 
tributor  is  one  of  the  organizations’ 
founders,  creators,  or  foundation  manag¬ 
ers,  the  procedure  set  forth  in  subpara¬ 
graph  (6)  (iv)  (b)  of  this  paragraph  may 
be  followed  by  the  grantee  organization 
for  the  protection  of  the  grantor  or 
contributor. 

(vi)  Special  rule  for  new  organizations. 
If  an  organization  has  been  in  existence 
for  at  least  1  taxable  year  consisting  of 
at  least  8  months,  but  for  fewer  than 
5  taxable  years,  the  number  of  years  for 
which  the  organization  has  been  in  ex¬ 
istence  immediately  preceding  each  cur¬ 
rent  taxable  year  being  tested  will  be 
substituted  for  the  4-year  period  de¬ 
scribed  in  subdivision  (i)  or  (ii)  of  this 
subparagraph  to  determine  whether  the 
organization  “normally”  meets  the  re¬ 
quirements  of  subparagraph  (2)  or  (3) 
of  this  paragraph.  However,  if  subdivi¬ 
sion  (v)  (a)  of  this  subparagraph  applies, 
then  the  period  consisting  of  the  num¬ 
ber  of  years  for  which  the  organization 
has  been  in  existence  (up  to  and  includ¬ 
ing  the  current  year)  will  be  substituted 
for  the  4 -year  period  described  in  sub¬ 
division  (i)  or  (ii)  of  this  subparagraph. 
An  organization  which  has  been  in  exist¬ 
ence  for  at  least  1  taxable  year,  consisting 
of  8  or  more  months,  may  be  issued  a 
ruling  or  determination  letter  if  it 
“normally”  meets  the  requirements  of 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph  for  the  number  of  years  described 
in  this  subdivision.  Such  an  organization 
may  apply  for  a  ruling  or  determination 
letter  under  the  provisions  of  this  sub- 
paragraph,  rather  than  under  the  pro¬ 
visions  of  subparagraph  (5)  of  this  para¬ 
graph.  The  issuance  of  a  ruling  or  deter¬ 
mination  letter  will  be  discretionary  with 
the  Commissioner.  See  subparagraph 
(5)  (v)  of  this  paragraph  as  to  the  initial 
determination  of  the  status  of  a  newly 
created  organization.  This  subdivision 
shall  not  apply  to  those  organizations 
receiving  an  extended  advance  ruling 
under  subparagraph  (5)  (iv)  of  this 
paragraph. 

(vii)  Special  rule  for  organizations 
with  existing  ruling.  This  subdivision 
shall  apply  to  an  organization  that  prior 
to  January  1,  1970,  had  received  a  ruling 
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or  determination  letter  which  has  not 
been  expressly  revoked  holding  the  orga¬ 
nization  to  be  a  publicly  supported  orga¬ 
nization  described  in  section  170(b)(1) 
(A)(vi)  and  with  respect  to  which  the 
facts  and  circumstances  on  which  the 
ruling  was  based  have  not  substantially 
changed.  An  organization  to  which  this 
subdivision  applies  shall  be  treated  as 
an  organization  described  in  section  170 
(b)  (1)  (A)  (vi)  for  a  period  not  ending 
prior  to  90  days  after  December  29, 
1972.  In  addition,  with  respect 
to  a  grantor  or  contributor  under 
sections  170,  507,  545(b)(2),  556(b)(2), 
642(c),  4942,  4945,  2055,  2106(a) (2) ,  and 
2522,  the  status  of  an  organization  to 
which  this  subdivision  applies  will  not  be 
affected  until  notice  of  change  of  status 
under  section  170(b)  (1)  (A)  (vi)  is  made 
to  the  public  (such  as  by  publication  in 
the  Internal  Revenue  Bulletin) .  The  pre¬ 
ceding  sentence  shall  not  apply  if  the 
grantor  or  contributor  had  previously  ac¬ 
quired  knowledge  that  the  Internal  Rev¬ 
enue  Service  had  given  notice  to  such 
organization  that  it  would  be  deleted 
from  classification  as  a  section  170(b) 
(l)(A)(vi)  organization. 

(viii)  Termination  of  status.  For  the 
transitional  rules  applicable  to  an  orga¬ 
nization  that  is  unable  to  meet  the  re¬ 
quirements  of  this  paragraph  for  its  first 
taxable  year  beginning  after  December 
31,  1969  (as  extended  by  §  1.507— 2 (j ) ) 
and  wishes  to  terminate  its  private  foun¬ 
dation  status,  see  §  1. 507-2  (c)  (2)  and 
(3). 

(ix)  Status  of  ruling.  The  provisions  of 
this  subparagraph  do  not  require  an  or¬ 
ganization  to  file  a  new  application  with 
the  Internal  Revenue  Service  every  2 
years  in  order  to  maintain  or  reaffirm  its 
status  as  a  “publicly  supported”  orga¬ 
nization  described  in  section  170(b)(1) 
(A)  (vi). 

(5)  Advance  rulings  to  newly  created 
organizations — (i)  In  general.  A  rul¬ 
ing  or  determination  letter  that  an  or¬ 
ganization  is  described  in  section  170 
(b)  (1)  (A)  (vi)  will  not  be  issued  to  a 
newly  created  organization  prior  to  the 
close  of  its  first  taxable  year  consisting 
of  at  least  8  months.  However,  such  or¬ 
ganization  may  request  a  ruling  or  deter¬ 
mination  letter  that  it  will  be  treated  as 
a  section  170(b)  (1)  (A)  (vi)  organization 
for  its  first  2  taxable  years  (or  its  first 
3  taxable  years,  if  its  first  taxable  year 
consists  of  less  than  8  months) .  For 
purposes  of  this  section,  such  2-  or  3- 
year  period,  whichever  is  applicable,  shall 
be  referred  to  as  the  advance  ruling 
period.  Such  an  advance  ruling  or  deter¬ 
mination  letter  may  be  issued  if  the 
organization  can  reasonably  be  expected 
to  meet  the  requirements  of  subpara¬ 
graph  (2)  or  (3)  of  this  paragraph  dur¬ 
ing  the  advance  ruling  period.  The  issu¬ 
ance  of  a  ruling  or  determination  letter 
will  be  discretionary  with  the  Commis¬ 
sioner. 

(ii)  Basic  consideration.  In  determin¬ 
ing  whether  an  organization  can  reason¬ 
ably  be  expected  (within  the  meaning  of 
subdivision  (i)  of  this  subparagraph) 
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to  meet  the  requirements  of  subpara¬ 
graph  (2)  or  (3)  of  this  paragraph  for 
its  advance  ruling  period  or  extended 
advance  ruling  period  as  provided  in  sub¬ 
division  (iv)  of  this  subparagraph,  if 
applicable,  the  basic  consideration  is 
whether  its  organizational  structure,  pro¬ 
posed  programs  or  activities,  and  in¬ 
tended  method  of  operation  are  such  as 
to  attract  the  type  of  broadly  based  sup¬ 
port  from  the  general  public,  public  char¬ 
ities,  and  governmental  units  which  is 
necessary  to  meet  such  tests.  The  infor¬ 
mation  to  be  considered  for  this  purpose 
shall  consist  of  all  pertinent  facts  and 
circumstances  relating  to  the  require¬ 
ments  set  forth  in  subparagraph  (3)  of 
this  paragraph. 

(iii)  Status  of  newly  created  organi¬ 
zations — (a)  Advance  ruling.  This  sub¬ 
division  shall  apply  to  a  new'ly  created 
organization  which  has  received  an  ad¬ 
vance  ruling  or  determination  letter  un¬ 
der  subdivision  (i)  of  this  subparagraph, 
or  an  extended  advance  ruling  or  deter¬ 
mination  letter  under  subdivision  (iv) 
of  this  subparagraph,  that  it  will  be 
treated  as  a  section  170(b)  (1)  (A)  (vi) 
organization  for  its  advance  or  extended 
advance  ruling  period.  So  long  as  such 
an  organization’s  ruling  or  determination 
letter  has  not  been  terminated  by  the 
Commissioner  before  the  expiration  of 
the  advance  or  extended  advance  ruling 
period,  then  whether  or  not  such  organi¬ 
zation  has  satisfied  the  requirements  of 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph  during  such  advance  or  extended 
advance  ruling  period,  such  an  organi¬ 
zation  will  be  treated  as  an  organiza¬ 
tion  described  in  section  170(b)(1)(A) 
(vi)  in  accordance  with  (b)  and  (c)  of 
this  subdivision,  both  for  purposes  of 
the  organization  and  any  grantor  or 
contributor  to  such  organization. 

(b)  Reliance  period.  Except  as  pro¬ 
vided  in  (a)  and  (c)  of  this  subdivision, 
an  organization  described  in  (a)  of  this 
subdivision  will  be  treated  as  an  organi¬ 
zation  described  in  section  170(b)  (1)  (A) 
(vi)  for  all  purposes  other  than  sections 
507(d)  and  4940  for  the  period  beginning 
with  its  inception  and  ending  90  days 
after  its  advance  or  extended  advance 
ruling  period.  Such  period  will  be  ex¬ 
tended  until  a  final  determination  is 
made  of  such  an  organization’s  status 
only  if  the  organization  submits,  within 
the  90-day  period,  information  needed 
to  determine  whether  it  meets  the  re¬ 
quirements  of  subparagraph  (2)  or  (3) 
of  this  paragraph  for  its  advance  or  ex¬ 
tended  advance  ruling  period  (even  if 
such  organization  fails  to  meet  the  re¬ 
quirements  of  such  subparagraph  (2)  or 
( 3 ) ) .  However,  since  this  subparagraph 
does  not  apply  to  the  tax  imposed  by 
section  4940,  if  it  is  subsequently  deter¬ 
mined  that  the  organization  was  a  pri¬ 
vate  foundation  from  its  inception,  then 
the  tax  imposed  by  section  4940  shall 
be  due  without  regard  to  the  advance 
or  extended  advance  ruling  or  deter¬ 
mination  letter.  Consequently,  if  any 
amount  of  tax  under  section  4940  in  such 
a  case  is  not  paid  on  or  before  the  last 
date  prescribed  for  payment,  the  organi¬ 


zation  is  liable  for  interest  in  accord¬ 
ance  with  section  6601.  However,  since 
any  failure  to  pay  such  tax  during  the 
period  referred  to  in  this  subparagraph  is 
due  to  reasonable  cause,  the  penalty  un¬ 
der  section  6651  with  respect  to  the  tax 
imposed  by  section  4940  shall  not  apply. 

(c)  Grantors  or  contributors.  If  a  rul¬ 
ing  or  determination  letter  is  terminated 
by  the  Commissioner  prior  to  the  expira¬ 
tion  of  the  period  described  in  (b)  of 
this  subdivision,  for  purposes  of  sections 
170,  507,  545(b)(2),  556(b)(2),  642(c), 
4942,  4945,  2055,  2106(a)(2),  and  2522, 
the  status  of  grants  or  contributions  with 
respect  to  grantors  or  contributors  to 
such  organizations  w’ill  not  be  affected 
until  notice  of  change  of  status  of  such 
organization  is  made  to  the  public  (such 
as  by  publication  of  the  Internal  Revenue 
Bulletin).  The  preceding  sentence  shall 
not  apply  howrever,  if  the  grantor  or  con¬ 
tributor  was  responsible  for,  or  aware  of, 
the  act  or  failure  to  act  that  resulted 
in  the  organization’s  loss  of  classification 
under  section  170(b)  (1)  (A)  (vi)  or  ac¬ 
quired  knowiedge  that  the  Internal  Rev¬ 
enue  Service  had  given  notice  to  such 
organization  that  it  would  be  deleted 
from  such  classification.  Prior  to  the 
making  of  any  grant  or  contribution 
which  allegedly  will  not  result  in  the 
grantee’s  loss  of  classification  under  sec¬ 
tion  170(b)  (1)  (A)  (vi),  a  potential 
grantee  organization  may  request  a  rul¬ 
ing  whether  such  grant  or  contribution 
may  be  made  without  such  loss  of  classifi¬ 
cation.  A  request  for  such  ruling  may  be 
filed  by  the  grantee  organization  with  the 
district  director.  The  issuance  of  such 
ruling  will  be  at  the  sole  discretion  of  the 
Commissioner.  The  organization  must 
submit  all  information  necessary  to  make 
a  determination  on  the  factors  referred 
to  in  subparagraph  (6)  (iii)  of  this  para¬ 
graph.  If  a  favorable  ruling  is  issued, 
such  ruling  may  be  relied  upon  by  the 
grantor  or  contributor  of  the  particular 
contribution  in  question  for  purposes  of 
sections  170,  507,  545(b)(2),  556(b)(2), 
642(c),  4942,  4945,  2055,  2106(a)(2),  and 
2522  and  by  the  grantee  organization  for 
purposes  of  subparagraph  (6)  (ii)  of  this 
paragraph. 

(iv)  Extension  of  advance  ruling  pe¬ 
riod.  (a)  The  advance  ruling  period  de¬ 
scribed  in  subdivision  (i)  of  this  subpara¬ 
graph  shall  be  extended  for  a  period  of  3 
taxable  years  after  the  close  of  the  unex¬ 
tended  advance  ruling  period  if  the  or¬ 
ganization  so  requests,  but  only  if  such 
organization’s  request  accompanies  its 
request  for  an  advance  ruling  and  is  filed 
with  a  consent  under  section  6501(c)  (4) 
to  the  effect  that  the  period  of  limitation 
upon  assessment  under  section  4940  for 
any  taxable  year  within  the  extended  ad¬ 
vance  ruling  period  shall  not  expire  prior 
to  1  year  after  the  date  of  the  expiration 
of  the  time  prescribed  by  law  for  the  as¬ 
sessment  of  a  deficiency  for  the  last  tax¬ 
able  year  within  the  extended  advance 
ruling  period.  An  organization’s  extended 
advance  ruling  period  is  5  taxable  years  if 
its  first  taxable  year  consists  of  at  least  8 
months,  or  is  6  years  if  its  first  taxable 
year  is  less  than  8  months. 


(b)  Notwithstanding  (a)  of  this  sub¬ 
division,  an  organization  which  has  re¬ 
ceived  or  applied  for  an  advance  ruling 
prior  to  January  29,  1973,  may  file  its 
request  for  the  3-year  extension  within 
90  days  from  such  date,  but  only  if  it 
files  the  consents  required  in  this  section. 

(c)  See  subdivision  (v)  of  this  sub- 
paragraph  for  the  effect  upon  the  initial 
determination  of  status  of  an  organiza¬ 
tion  which  receives  a  ruling  for  an  ex¬ 
tended  advance  ruling  period. 

(v)  Initial  determination  of  status, 

(a)  The  initial  determination  of  status 
of  a  newly  created  organization  is  the 
first  determination  (other  than  by  is¬ 
suance  of  an  advance  ruling  or  determi¬ 
nation  letter  under  subdivision  (i)  of 
this  subparagraph  or  an  extended  ad¬ 
vance  ruling  or  determination  letter  un¬ 
der  subdivision  (iv)  of  this  subpara¬ 
graph)  that  the  organization  will  be 
considered  as  “normally”  meeting  the 
requirements  of  subparagraphs  (2)  or 
(3)  of  this  paragraph  for  a  period  be¬ 
ginning  with  its  first  taxable  year. 

(b)  In  the  case  of  a  new  organization 
whose  first  taxable  year  is  at  least  8 
months,  except  as  provided  for  in  sub¬ 
division  (v)  (d)  of  this  subparagraph, 
the  initial  determination  of  status  shall 
be  based  on  a  computation  period  of 
either  the  first  taxable  year  or  the  first 
and  second  taxable  years. 

(c)  In  the  case  of  a  new  organization 
whose  first  taxable  year  is  less  than  8 
taxable  months,  except  as  provided  for 
in  subdivision  (v)  (d)  of  this  subpara¬ 
graph,  the  initial  determination  of  status 
shall  be  based  on  a  computation  period 
of  either  the  first  and  second  taxable 
years  or  the  first,  second,  and  third  tax¬ 
able  years. 

(d)  In  the  case  of  an  organization 
which  has  received  a  ruling  or  deter¬ 
mination  letter  for  an  extended  advance 
ruling  period  under  subdivision  (iv)  of 
this  subparagraph,  the  initial  determi¬ 
nation  of  status  shall  be  based  on  a 
computation  period  of  all  of  the  taxable 
years  in  the  extended  advance  ruling 
period.  However,  where  the  ruling  or  de¬ 
termination  letter  for  an  extended  ad¬ 
vance  ruling  period  under  subdivision 

(iv)  of  this  subparagraph  is  terminated 
by  the  Commissioner  prior  to  the  expira¬ 
tion  of  the  relevant  period  described  in 
subdivision  (iii)  (b)  of  this  subpara¬ 
graph,  the  initial  determination  of  status 
shall  be  based  on  a  computation  period 
of  the  period  provided  in  (b)  or  (c>  of 
this  subdivision  or,  if  greater,  the  num¬ 
ber  of  years  to  which  the  advance  ruling 
applies. 

(e)  An  initial  determination  that  an 
organization  will  be  considered  as 
“normally”  meeting  the  requirements  of 
subparagraph  (2)  or  (3)  of  this  para¬ 
graph  shall  be  effective  for  each  taxable 
year  in  the  computation  period  plus  (ex¬ 
cept  as  provided  by  subpargaraph  (4) 

(v)  (a)  of  this  paragraph,  relating  to  ma¬ 
terial  changes  in  sources  of  support)  the 
2  taxable  years  immediately  succeeding 
the  computation  period.  Therefore,  in  the 
case  of  an  organization  referred  to  in 
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(b)  of  this  subdivision  to  which  sub- 
paragraph  (4) (v) (a)  of  this  paragraph 
does  not  apply,  with  respect  to  its  first, 
second,  and  third  taxable  years,  such  an 
organization  shall  be  described  in  sec¬ 
tion  170(b)  (1)  (A)  (vi)  if  it  meets  the 
requirements  of  subparagraph  (2)  or  (3) 
of  this  paragraph  for  either  its  first  tax¬ 
able  year  or  for  its  first  and  second  tax¬ 
able  years  on  an  aggregate  basis.  In  addi¬ 
tion,  if  it  meets  the  requirements  of  sub- 
paragraph  (2)  or  (3)  of  this  paragraph 
for  its  first  and  second  taxable  years,  it 
shall  be  described  in  section  170(b)(1) 
(A)  (vi)  for  its  fourth  taxable  year.  Once 
an  organization  is  considered  as  ‘  nor¬ 
mally”  meeting  the  requirements  of  sub- 
paragraph  (2)  or  (3)  of  this  paragraph 
for  a  period  specified  under  this  sub¬ 
division,  subparagraph  (4)  (i),  (ii),  (v), 
or  (vi)  of  this  paragraph  shall  apply. 

(/)  The  provisions  of  this  subdivision 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (1).  X,  a  calendar  year  organiza¬ 
tion  described  in  section  501  (c)  (3) ,  is  created 
in  February  1972.  The  support  received  from 
the  public  in  1972  by  X  will  satisfy  the  one- 
third  support  test  described  in  subparagraph 
(4)  (1)  of  this  paragraph  over  its  first  taxable 
year,  1972.  X  may  therefore  get  an  initial 
determination  that  it  meets  the  requirements 
of  subparagraph  (2)  of  this  paragraph  for  its 
first  taxable  year  beginning  in  February  1972 
and  ending  on  December  31,  1972.  This  deter¬ 
mination  will  be  effective  for  taxable  years 
1972, 1973,  and  1974. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  X  also  receives  a 
substantial  contribution  from  one  individual 
In  1972  which  is  not  excluded  from  the  de¬ 
nominator  of  the  one-third  support  fraction 
described  in  subparagraph  (4)  (1)  of  this 
paragraph  by  reason  of  the  unusual  grant 
provision  of  subparagraph  (6)  (li)  of  this 
paragraph.  Because  of  this  substantial  con¬ 
tribution,  X  falls  to  satisfy  the  one-third 
support  test  over  its  first  taxable  year,  1972. 
X  also  fails  to  satisfy  the  “facts  and  circum¬ 
stances”  test  described  in  subparagraph 
(4)  (11)  of  this  paragraph  for  it's  first  taxable 
year,  1972.  However,  the  support  received 
from  the  public  over  X’s  first  and  second  tax¬ 
able  years  in  the  aggregate  will  satisfy  the 
one-third  support  test.  X  may  therefore  get 
an  initial  determination  that  it  meets  the 
requirements  of  subparagraph  (2)  of  this 
paragraph  for  its  first  and  second  taxable 
years  in  the  aggregate  beginning  in  February 
1972  and  ending  on  December  31,  1973.  This 
determination  will  be  effective  for  taxable 
years  1972,  1973,  1974,  and  1975. 

Example  (3).  Y,  a  calendar  year  organiza¬ 
tion  described  in  section  501(c)  (3) ,  is  created 
in  July  1972.  Y  requests  and  receives  an  ex¬ 
tended  advance  ruling  period  of  5  full  tax¬ 
able  years  plus  its  initial  short  taxable  year 
of  6  months  under  subparagraph  (5)  (lv)  of 
this  paragraph.  The  extended  advance  ruling 
period  begins  in  July  1972  and  ends  on 
December  31,  1977.  The  support  received  from 
the  public  over  Y's  first  through  sixth  tax¬ 
able  years  in  the  aggregate  will  satisfy  the 
one-third  support  test  described  in  subpara¬ 
graph  (4)  (1)  of  this  paragraph.  Therefore,  Y 
in  1978  may  get  an  initial  determination  that 
it  meets  the  requirements  of  subparagraph 
(2)  of  this  paragraph  in  the  aggregate  over 
all  the  taxable  years  in  its  extended  advance 
ruling  period  beginning  in  July  1972  and 
ending  on  December  31, 1977.  This  determina¬ 
tion  will  be  effective  for  taxable  years  1972 
through  1979. 


Example  ( 4 ).  Assume  the  same  facts  as  in 
example  (3)  except  that  the  ruling  for  the 
extended  advance  ruling  period  is  terminated 
prospectively  at  the  end  of  1975,  so  that  Y 
many  not  rely  upon  such  ruling  for  1976  or 
any  succeeding  year.  The  support  received 
from  the  public  over  Y’s  first  through  fourth 
taxable  years  (1972  through  1975)  will  not 
satisfy  either  the  one-third  support  test  de¬ 
scribed  in  subparagraph  (4)  (1)  of  this  para¬ 
graph,  or  the  "facts  and  circumstances”  test 
described  in  subparagraph  (4)  (ii)  of  this 
paragraph.  Because  the  ruling  was  ter¬ 
minated  the  computation  period  for  Y’s 
initial  determination  of  6tatus  is  the  period 
1972  through  1975.  Since  Y  has  not  met  the 
requirements  of  either  subparagraph  (2)  or 
(3)  of  this  paragraph  for  such  computation 
period,  Y  is  not  described  in  section  170(b) 
(1)  (A)  (vi)  for  purposes  of  its  Initial  deter¬ 
mination  of  status.  If  Y  is  not  described  in 
section  170(b)  (1)  (A)  (i)  through  (v)  or  sec¬ 
tion  509(a)  (2),  (3),  or  (4),  then  Y  is  a  pri¬ 
vate  foundation.  As  of  1976,  Y  shall  be 
treated  as  a  private  foundation  for  all  pur¬ 
poses  (except  as  provided  in  subdivision 
(ill)  (c)  of  this  subparagraph  with  respect 
to  grantors  and  contributors),  and  as  of 
July  1972  for  purposes  of  the  tax  Imposed 
by  section  4940  and  for  purposes  of  section 
507(d)  (relating  to  aggregate  tax  benefit). 

(vi)  Failure  to  obtain  advance  ruling. 

(a)  Unless  a  newly  created  organization 
has  obtained  an  advance  ruling  or  deter¬ 
mination  letter  under  subdivision  (i)  of 
this  subparagraph,  or  an  extended  ad¬ 
vance  ruling  or  determination  letter 
under  subdivision  (iv)  of  this  subpara¬ 
graph,  that  it  will  be  treated  as  a  section 
170(b)  (1)  (A)  (vi)  organization  for  its 
advance  or  extended  advance  ruling  pe¬ 
riod,  it  cannot  rely  upon  the  possibility 
it  will  meet  the  requirements  of  subpara¬ 
graph  (2)  or  (3)  of  this  paragraph  for 
a  taxable  year  which  begins  before  the 
close  of  either  applicable  computation 
period  provided  for  in  subdivision  (v) 

(b)  or  (c)  of  this  subparagraph.  There¬ 
fore,  such  an  organization,  in  order  to 
avoid  the  risk  of  subsequently  being  de¬ 
termined  to  be  a  private  foundation  be¬ 
cause  of  failure  to  qualify  under  section 
170(b)  (1)  (A)  (vi)  and  therefore  under 
section  509(a)  (1),  may  comply  with  the 
rules  applicable  to  private  foundations 
and  may  pay,  for  example,  the  tax  im¬ 
posed  by  section  4940.  In  that  event,  if 
the  organization  subsequently  meets  the 
requirements  of  subparagraph  (2)  or  (3) 
of  this  paragraph  for  either  applicable 
computation  period,  it  shall  be  treated  as 
a  section  170(b)  (1)  (A)  (vi)  organization 
from  its  inception  and,  therefore,  any  tax 
imposed  under  chapter  42  shall  be  re¬ 
funded  and  section  509(b)  shall  not 
apply. 

(b)  If  a  newly  created  organization 
fails  to  obtain  an  advance  ruling  or  de¬ 
termination  letter  under  subdivision  (i) 
of  this  subparagraph,  or  an  extended 
advance  ruling  or  determination  letter 
under  subdivision  (iv)  of  this  subpara¬ 
graph,  and  fails  to  meet  the  requirements 
of  subparagraph  (2)  or  (3)  of  this  para¬ 
graph  for  the  first  applicable  computa¬ 
tion  period  provided  for  In  subdivision 
(v)  (b)  or  (c)  of  this  subparagraph,  see 
section  6651  for  penalty  for  failure  to  file 
return  and  pay  tax. 


(6)  Definition  of  support;  meaning  of 
general  public — (i)  In  general.  In  deter¬ 
mining  whether  the  33  Mi  percent-of  - 
support  test  described  in  subparagraph 
(2)  of  this  paragraph  or  the  10  percent- 
of-support  limitation  described  in  sub- 
paragraph  (3)  (i)  of  this  paragraph  is 
“normally”  met,  contributions  by  an  in¬ 
dividual,  trust;  or  corporation  shall  be 
taken  into  account  as  “support”  from  di¬ 
rect  or  indirect  contributions  from  the 
general  public  only  to  the  extent  that  the 
total  amount  of  the  contributions  by 
any  such  individual,  trust,  or  corporation 
during  the  period  described  in  subpara¬ 
graph  (4)  (i),  (ii),  (v),  or  (vi)  or  (5) 

(v)  of  this  paragraph  does  not  exceed  2 
percent  of  the  organization’s  total  sup¬ 
port  for  such  period,  except  as  provided 
in  subdivision  (ii)  of  this  subparagraph. 
Therefore,  any  contribution  by  one  in¬ 
dividual  will  be  included  in  full  in  the 
denominator  of  the  fraction  determining 
the  33  y3  percent-of -support  or  the  10 
percent-of -support  limitation,  but  will 
only  be  includible  in  the  numerator  of 
such  fraction  to  the  extent  that  such 
amount  does  not  exceed  2  percent  of  the 
denominator.  In  applying  the  2  percent 
limitation,  all  contributions  made  by  a 
donor  and  by  any  person  or  persons 
standing  in  a  relationship  to  the  donor 
which  is  described  in  section  4946(a)  (1) 
(C)  through  (G)  and  the  regulations 
thereunder  shall  be  treated  as  made  by 
one  person.  The  2  percent  limitation  shall 
not  apply  to  support  received  from  gov¬ 
ernmental  units  referred  to  in  section 
170(c)  (1)  or  to  contributions  from  or¬ 
ganizations  described  in  section  170(b) 
(l)(A)(vi),  except  as  provided  in  sub¬ 
division  (v)  of  this  subparagraph.  For 
purposes  of  subparagraphs  (2),  (3)  (i) 
and  (7)  (ii)  (b)  of  this  paragraph,  the 
term  “indirect  contributions  from  the 
general  public”  includes  contributions  re¬ 
ceived  by  the  organization  from  organ¬ 
izations  (such  as  section  170(b)(1)(A) 

(vi)  organizations)  which  normally  re¬ 
ceive  a  substantial  part  of  their  support 
from  direct  contributions  from  the  gen¬ 
eral  public,  except  as  provided  in  sub¬ 
division  (v)  of  this  subparagraph.  See  the 
examples  in  subparagraph  (9)  of  this 
paragraph  for  the  application  of  this 
subdivision. 

(ii)  Exclusion  of  unusual  grants.  For 
purposes  of  applying  the  2  percent  limi¬ 
tation  described  in  subdivision  (i)  of  this 
subparagraph  to  determine  whether  the 
33  Mj  percent-of -support  test  in  sub- 
paragraph  (2)  of  this  paragraph  or  the 
10  percent-of-support  limitation  in  sub- 
paragraph  (3)  (i)  of  this  paragraph  is 
satisfied,  one  or  more  contributions  may 
be  excluded  from  both  the  numerator 
and  the  denominator  of  the  applicable 
percent-of-support  fraction  if  such  con¬ 
tributions  meet  the  requirements  of  sub¬ 
division  (iii)  of  this  subparagraph.  The 
exclusion  provided  by  this  subdivision  is 
generally  intended  to  apply  to  sub¬ 
stantial  contributions  or  bequests  from 
distinterested  parties  which  contribu¬ 
tions  or  bequests : 
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(a)  Are  attracted  by  reason  of  the 
publicly  supported  nature  of  the  organi¬ 
zation; 

(b)  Are  unusual  or  unexpected  with 
respect  to  the  amount  thereof ;  and 

(c)  Would,  by  reason  of  their  size,  ad¬ 
versely  affect  the  status  of  the  organi¬ 
zation  as  normally  being  publicly 
supported  for  the  applicable  period  de¬ 
scribed  in  subparagraph  (4)  or  (5)  of 
this  paragraph. 

In  the  case  of  a  grant  (as  defined  in 
§  1.509(a)-3(g) )  which  meets  the  re¬ 
quirements  of  this  subdivision,  if  the 
terms  of  the  granting  instrument 
(whether  executed  before  or  after  1969) 
require  that  the  funds  be  paid  to  the 
recipient  organization  over  a  period  of 
years,  the  amount  received  by  the  or¬ 
ganization  each  year  pursuant  to  the 
terms  of  such  grant  may  be  excluded  for 
such  year.  However,  no  item  of  gross 
investment  income  may  be  excluded  un¬ 
der  this  subparagraph.  The  provisions 
of  this  subparagraph  shall  apply  to  ex¬ 
clude  unusual  grants  made  during  any 
of  the  applicable  periods  described  in 
subparagraph  (4),  (5),  or  (6)  of  this 
paragraph.  See  subdivision  (iv)  of  this 
subparagraph  as  to  reliance  by  a  grantee 
organization  upon  an  unusual  grant  rul¬ 
ing  under  this  subparagraph. 

(iii)  Determining  factors.  In  deter¬ 
mining  whether  a  particular  contribu¬ 
tion  may  be  excluded  under  subdivision 
(ii)  of  this  subparagraph  all  pertinent 
facts  and  circumstances  will  be  taken 
into  consideration.  No  single  factor  will 
necessarily  be  determinative.  For  some 
of  the  factors  similar  to  the  factors  to 
be  considered,  see  §  1.509(a) -3(c) (4). 

(iv)  Grantors  and  contributors,  (a) 
As  to  the  status  of  grants  and  contribu¬ 
tions  which  result  in  substantial  and 
material  changes  in  the  organization  (as 
described  in  subparagraph  (4)  (v)  (a)  of 
this  paragraph)  and  which  fail  to  meet 
the  requirements  for  exclusion  under 
subdivision  (li)  of  this  subparagraph,  see 
the  rules  prescribed  in  subparagraph  (4) 

(v)  (b)  and  (c)  of  this  paragraph. 

(b)  Prior  to  the  making  of  any  grant 
or  contribution  which  will  allegedly  meet 
the  requirements  for  exclusion  under 
subdivision  (ii)  of  this  subparagraph,  a 
potential  grantee  organization  may  re¬ 
quest  a  ruling  whether  such  grant  or 
contribution  may  be  so  excluded.  Re¬ 
quests  for  such  ruling  may  be  filed  by 
the  grantee  organization  with  the  dis¬ 
trict  director.  The  issuance  of  such  rul¬ 
ing  will  be  at  the  sole  discretion  of  the 
Commissioner.  The  organization  must 
submit  all  Information  necessary  to 
make  a  determination  on  the  factors 
referred  to  in  subdivision  (iii)  of  this 
subparagraph.  If  a  favorable  ruling  is 
issued,  such  ruling  may  be  relied  upon 
by  the  grantor  or  contributor  of  the 
particular  contribution  in  question  for 
purposes  of  sections  170,  507,  545(b)  (2), 
556(b) (2),  642(c).  4942,  4945,  2055, 
2106(a)  (2),  and  2522  and  by  the  grantee 
organization  for  purposes  of  subdivision 
(ii)  of  this  subparagraph. 

(v)  Grants  from  public  charities.  Pur¬ 
suant  to  subdivision  (i)  of  this  subpara - 
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graph,  contributions  received  from  a  gov¬ 
ernmental  unit  or  from  a  section  170(b) 
(1)  (A)  (vi)  organization  are  not  subject 
to  the  2  percent  limitation  described  in 
that  subdivision  unless  such  contribu¬ 
tions  represent  amounts  which  have  been 
expressly  or  impliedly  earmarked  by  a 
donor  to  such  governmental  unit  or  sec¬ 
tion  170(b)  (1)  (A)  (vi)  organization  as 
being  for,  or  for  the  benefit  of,  the  par¬ 
ticular  organization  claiming  section  170 
(b)(1)(A)  (vi)  status.  See  §  1.509(a)-3 
(j)  (3)  for  examples  illustrating  the  rules 
of  this  subdivision. 

(7)  Definition  of  support;  special  rules 
and  meaning  of  terms — (i)  Definition  of 
support.  For  purposes  of  this  paragraph, 
the  term  “support”  shall  be  as  defined  in 
section  509(d)  (without  regard  to  section 
509(d)  (2) ) .  The  term  “support”  does  not 
Include: 

(a)  Any  amounts  received  from  the 
exercise  or  performance  by  an  organiza¬ 
tion  of  its  charitable,  educational,  or 
other  purpose  or  function  constituting 
the  basis  for  its  exemption  under  section 
501(a) .  In  general,  such  amounts  include 
amounts  received  from  any  activity  the 
conduct  of  which  is  substantially  related 
to  the  furtherance  of  such  purpose  or 
function  (other  than  through  the  produc¬ 
tion  of  income) ,  or 

(b)  Contributions  of  services  for  which 
a  deduction  is  not  allowable. 

For  purposes  of  the  33V3  percent-of- 
support  test  in  subparagraph  (2)  of  this 
paragraph  and  the  10  percent-of -support 
limitation  in  subparagraph  (3)  (i)  of  this 
paragraph,  all  amounts  received  which 
are  described  in  (a)  or  (b)  of  this  divi¬ 
sion  are  to  be  excluded  from  both  the 
numerator  and  the  denominator  of  the 
fractions  determining  compliance  with 
such  tests,  except  as  provided  in  subdivi¬ 
sion  (ii)  of  this  subparagraph. 

(ii)  Organizations  dependent  primar¬ 
ily  on  gross  receipts  from  related  activi¬ 
ties.  Notwithstanding  the  provisions  of 
subdivision  (i)  of  this  subparagraph,  an 
organization  will  not  be  treated  as  satis¬ 
fying  the  33  y3  percent-of-support  test  in 
subparagraph  (3)  (i)  of  this  paragraph  if 
the  10  percent-of-support  limitation  in 
subparagraph  (3)  (i)  of  this  paragraph  if 
it  receives : 

(a)  Almost  all  of  its  support  (as  de¬ 
fined  in  section  509(d))  from  gross 
receipts  from  related  activities;  and 

(b)  An  insignificant  amount  of  its  sup¬ 
port  from  governmental  units  (without 
regard  to  amounts  referred  to  in  subdivi¬ 
sion  (i)  (a)  of  this  subparagraph)  and 
contributions  made  directly  or  indirectly 
by  the  general  public. 

For  example  X,  an  organization  described 
in  section  501(c)(3),  is  controlled  by  A, 
its  president.  X  received  $500,000  during 
the  4  taxable  years  immediately  preced¬ 
ing  its  current  taxable  year  under  a  con¬ 
tract  with  the  Department  of  Trans¬ 
portation,  pursuant  to  which  X  has  en¬ 
gaged  in  research  to  improve  a  particular 
vehicle  used  primarily  by  the  Federal 
Government.  Diming  this  same  period, 
the  only  other  support  received  by  X 
consisted  of  $5,000  in  small  contributions 
primarily  from  X’s  employees  and  busi¬ 
ness  associates.  The  $500,000  amount 


constitutes  support  under  section  509(d) 
(2)  and  509(d)  (2)  (a)  of  this  subdivi¬ 
sion.  Under  these  circumstances,  X  meets 
the  conditions  of  (a)  and  (b)  of  this  sub¬ 
division  and  will  not  be  treated  as  meet¬ 
ing  the  requirements  of  either  subpara¬ 
graph  (2)  or  subparagraph  (3)  of  this 
paragraph.  As  to  the  rules  applicable  to 
organizations  which  fail  to  qualify  under 
section  170(b)  (1)  (A)  (vi)  because  of  the 
provisions  of  this  subdivision,  see  section 
509(a)  (2)  and  the  regulations  there¬ 
under.  For  the  distinction  between  gross 
receipts  (as  referred  to  in  section  509(d) 
(2) )  and  gross  investment  income  (as  re¬ 
ferred  to  in  section  509(d)(4)),  see 
5  1.509(a)-3(m). 

(iii)  Membership  fees.  For  purposes  of 
this  subparagraph,  the  term  “support” 
shall  include  “membership  fees”  within 
the  meaning  of  §  1.509 (a) -3(h)  (that  is, 
if  the  basic  purpose  for  making  a  pay¬ 
ment  is  to  provide  support  for  the  or¬ 
ganization  rather  than  to  purchase  ad¬ 
missions,  merchandise,  services,  or  the 
use  of  facilities) . 

( 8 )  Support  from  a  governmental  unit. 
(i)  For  purposes  of  subparagraphs  (2) 
and  (3)  (i)  of  this  paragraph,  the  term 
“support  from  a  governmental  unit”  in¬ 
cludes  any  amounts  received  from  a  gov¬ 
ernmental  unit,  including  donations  or 
contributions  and  amounts  received  in 
connection  with  a  contract  entered  into 
with  a  governmental  unit  for  the  per¬ 
formance  of  services  or  in  connection 
with  a  Government  research  grant.  How¬ 
ever,  such  amounts  will  not  constitute 
“support  from  a  governmental  unit”  for 
such  purposes  if  they  constitute  amounts 
received  from  the  exercise  or  perform¬ 
ance  of  the  organization’s  exempt  func¬ 
tions  as  provided  in  subparagraph  (7)  (i) 
(a)  of  this  paragraph. 

(ii)  For  purposes  of  subdivision  (i)  of 
this  subparagraph,  any  amount  paid  by  a 
governmental  unit  to  an  organization  is 
not  to  be  treated  as  received  from  the 
exercise  or  performance  of  its  charitable, 
educational,  or  other  purpose  or  func¬ 
tion  constituting  the  basis  for  its  exemp¬ 
tion  under  section  501(a)  (within  the 
meaning  of  subparagraph  (7)(i)(a)  of 
this  paragraph)  if  the  purpose  of  the 
payment  is  primarily  to  enable  the  or¬ 
ganization  to  provide  a  service  to,  or 
maintain  a  facility  for,  the  direct  benefit 
of  the  public  (regardless  of  whether  part 
of  the  expense  of  providing  such  service 
or  facility  is  paid  for  by  the  public), 
rather  than  to  serve  the  direct  and  im¬ 
mediate  needs  of  the  payor.  For  example : 

(a)  Amounts  paid  for  the  mainten¬ 
ance  of  library  facilities  which  are  open 
to  the  public, 

(b)  Amounts  paid  under  Government 
programs  to  nursing  homes  or  homes  for 
the  aged  in  order  to  provide  health  care 
or  domiciliary  services  to  residents  of 
such  facilities,  and 

(c)  Amounts  paid  to  child  placement 
or  child  guidance  organizations  under 
Government  programs  for  services  ren¬ 
dered  to  children  in  the  community, 

are  considered  payments  the  purpose  of 
which  is  primarily  to  enable  the  recipient 
organization  to  provide  a  service  or 
maintain  a  facility  for  the  direct  benefit 
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of  the  public,  rather  than  to  serve  the 
direct  and  immediate  needs  of  the  payor. 
Furthermore,  any  amount  received  from 
a  governmental  unit  under  circumstances 
such  that  the  amount  would  be  treated 
as  a  “grant”  within  the  meaning  of 
§  1.509(a)-3(g)  will  generally  constitute 
“support  from  a  governmental  unit”  de¬ 
scribed  in  this  subdivision,  rather  than  an 
amount  described  in  subparagraph  (7)  (i) 
(a)  of  this  paragraph. 

(9)  Examples.  The  application  of  sub- 
paragraphs  (1)  through  (8)  of  this  para¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (1).  (a)  M  Is  an  organization  re¬ 
ferred  to  in  section  170(c)  (2).  For  the  years 
1970  through  1973  (the  applicable  period  with 
respect  to  the  taxable  year  1974  under  sub- 
paragraph  (4)  of  this  paragraph),  M  received 
support  (as  defined  in  subparagraphs  (6) 
through  (8)  of  this  paragraph)  of  $600,000 


from  the  following  sources: 

Investment  Income -  $300,  000 

City  Y  (a  governmental  unit 
referred  to  in  section  170(c) 

(1))  _  40,000 

United  Fund  (an  organization 
referred  to  in  section  170 

(b)(1)  (A)  (vi)  .  40,000 

Contributions  _  220. 000 


Total  Support _  600,  000 


(b)  With  respect  to  the  taxable  year  1974, 
M  "normally”  received  in  excess  of  33%  per¬ 
cent  of  its  support  from  a  governmental  unit 
referred  to  in  section  170(c)(1)  and  from 
direct  and  indirect  contributions  from  the 
general  public  (as  defined  in  subparagraph 
(6)  of  this  paragraph)  computed  as  follows: 

33  %  percent  of  total  support _ $200, 000 


Support  from  a  governmental 
unit  referred  to  in  section 

170(c)(1)  40,000 

Indirect  contributions  from  the 
general  public  (United 

Fund)  _ _ 40,000 

Contributions  by  various 
donors  (no  one  having  made 
contributions  which  total  in 
excess  of  $12,000 — 2  percent 

of  total  support) _  50,000 

Six  contributions  (each  in  ex¬ 
cess  of  $12,000 — 2  percent 
total  support)  6  X  $12, 000 _  72,000 


202,  000 

(c)  Since  the  amount  of  X's  support  from 
governmental  units  referred  to  in  section 
170(c)  (1)  and  from  direct  and  indirect  con¬ 
tributions  from  the  general  public  with  re¬ 
spect  to  the  taxable  year  1974  "normally” 
exceeds  33%  percent  of  M’s  total  support  for 
the  applicable  period  (1970-73),  X  meets  the 
33%  percent-of -support  test  under  sub- 
paragraph  (2)  of  this  paragraph  and  is  there¬ 
fore  treated  as  satisfying  the  requirements 
for  classification  as  a  “publicly  supported” 
organization  under  subparagraph  (2)  of  this 
paragraph  for  the  taxable  years  1974  and  1975 
(there  being  no  substantial  and  material 
changes  in  the  organization’s  character,  pur¬ 
poses,  methods  of  operation,  or  sources  of 
support  in  these  years). 

Example  (2).  N  is  an  organization  referred 
to  in  section  170(c)(2).  It  was  created  to 
maintain  public  gardens  containing  botanical 
specimens  and  displaying  statuary  and  other 
art  objects.  The  facilities,  works  of  art,  and 
a  large  endowment  were  all  contributed  by  a 
single  contributor.  The  members  of  the  gov¬ 
erning  body  of  the  organization  are  unrelated 
to  its  creator.  The  gardens  are  open  to  the 
public  without  charge  and  attract  a  sub¬ 


stantial  number  of  visitors  each  year.  For 
the  4  taxable  years  immediately  preceding 
the  current  taxable  year,  95  percent  of  the 
organization's  total  support  was  received 
from  investment  income  from  its  original 
endowment.  N  also  maintains  a  membership 
society  which  is  supported  by  members  of  the 
general  public  who  wish  to  contribute  to  the 
upkeep  of  the  gardens  by  paying  a  small 
annual  membership  fee.  Over  the  4-year 
period  in  question,  these  fees  from  the  gen¬ 
eral  public  constituted  the  remaining  5  per¬ 
cent  of  the  organization’s  total  support  for 
such  period.  Under  these  circumstances,  N 
does  not  meet  the  33%  percent-of -support 
test  under  subparagraph  (2)  of  this  para¬ 
graph  for  its  current  taxable  year.  Further¬ 
more,  since  only  6  percent  of  its  total  support 
is,  with  respect  to  the  current  taxable  year, 
normally  received  from  the  general  public, 
N  does  not  satisfy  the  10  percent-of -support 
limitation  described  in  subparagraph  (3)(i) 
of  this  paragraph  and  cannot  therefore  be 
classified  as  “publicly  supported”  under  sub- 
paragraph  (3)  of  this  paragraph.  For  its 
current  taxable  year,  N  therefore,  is  not  an 
organization  described  In  section  170(b)(1) 
(A)  (vi).  Since  N  has  failed  to  satisfy  the  10 
percent-of-suport  limitation  under  subpara¬ 
graph  (3)  (1)  of  this  paragraph,  none  of  the 
other  requirements  or  factors  set  forth  In 
subparagraph  (3)  (ill)  through  (vil)  of  this 
paragraph  can  be  considered  in  determining 
whether  N  qualifies  as  a  “publicly  supported” 
organization. 

Example  (3).  (a)  O,  an  art  museum,  is  an 
organization  referred  to  in  section  170(c)  (2) . 
In  1930,  O  was  founded  in  Y  City  by  the 
members  of  a  single  family  to  collect,  pre¬ 
serve,  Interpret,  and  display  to  the  public 
Important  works  of  art.  O  is  governed  by  a 
Board  of  Trustees  which  originally  consisted 
almost  entirely  of  members  of  the  founding 
family.  However,  since  1945,  members  of  the 
founding  family  or  persons  standing  in  a 
relationship  to  the  members  of  such  family 
described  in  section  4946(a)  (1)  (C)  through 
(Q)  have  annually  constituted  less  than  one- 
fifth  of  the  Board  of  Trustees.  The  remain¬ 
ing  board  members  are  citizens  of  Y  City  from 
a  variety  of  professions  and  occupations  who 
represent  the  Interests  and  views  of  the  peo¬ 
ple  of  Y  City  In  the  activities  carried  on  by 
the  organization  rather  than  the  personal 
or  private  interests  of  the  founding  family. 
O  solicits  contributions  from  the  general 
public  and  for  each  of  its  4  most  recent  tax¬ 
able  years  has  received  total  contributions 
(in  small  sums  of  less  than  $100,  none  of 
which  exceeds  2  percent  of  O’s  total  support 
for  such  period)  in  excess  of  $10,000.  These 
contributions  from  the  general  public  (as 
defined  in  subparagraph  (6)  of  this  para¬ 
graph)  represent  25  percent  of  the  organiza¬ 
tion’s  total  support  for  such  4-year  period. 
For  this  same  period,  investment  Income 
from  several  large  endowment  funds  has  con¬ 
stituted  75  percent  of  its  total  support.  O 
expends  substantially  all  of  its  annual  in¬ 
come  for  its  exempt  purposes  and  thus  de¬ 
pends  upon  the  funds  it  annually  solicits 
from  the  public  as  well  as  its  Investment  in¬ 
come  in  order  to  chrry  out  its  activities  on 
a  normal  and  continuing  basis  and  to  acquire 
new  works  of  art.  O  has,  for  the  entire  period 
of  its  existence,  been  open  to  the  public 
and  more  than  300,000  people  (from  Y  City 
and  elsewhere)  have  visited  the  museum 
in  each  of  its  four  most  recent  taxable  years. 

( b )  Under  these  circumstances,  O  does  not 
meet  the  33%  percent-of-support  test  under 
subparagraph  (2)  of  this  paragraph  for  its 
current  year  since  it  has  received  only  25  per¬ 
cent  of  its  total  support  for  the  applicable 
4-year  period  from  the  general  public.  How¬ 
ever,  under  the  facts  set  forth  above,  O  has 
met  the  10  percent-of-support  limitation 
under  subparagraph  (3)  (i),  as  well  as  the  re¬ 
quirements  of  subparagraph  (3)  (11),  of  this 


paragraph.  Under  all  of  the  facts  set  forth 
in  this  example,  O  is  considered  as  meeting 
the  requirements  of  subparagraph  (3)  of  this 
paragraph  on  the  basis  of  satisfying  subpara¬ 
graph  (3)  (1)  and  (ii)  of  this  paragraph  and 
the  factors  set  forth  in  subparagraph  (3) 
(iii),  (iv),  (v),  and  (vi)  of  this  paragraph, 
and  is  therefore  classified  as  a  "publicly  sup¬ 
ported  organization”  under  subparagraph  (1) 
of  this  paragraph  for  its  current  taxable  year 
and  the  immediately  succeeding  taxable  year 
(there  being  no  substantial  and  material 
changes  in  the  organization's  character,  pur¬ 
poses,  methods  of  operation,  or  sources  of 
support  in  these  years) . 

Example  (4).  (a)  In  1960,  the  P  Philhar¬ 
monic  Orchestra  was  organized  in  Z  City 
through  the  combined  efforts  of  a  local  music 
society  and  a  local  women’s  club  to  present  to 
the  public  a  wide  variety  of  musical  programs 
intended  to  foster  music  appreciation  in  the 
community.  P  is  an  organization  referred  to 
in  section  170(c)(2).  The  orchestra  is  com¬ 
posed  of  professional  musicians  who  are  paid 
by  the  association.  Twelve  performances  open 
to  the  public  are  scheduled  each  year.  A 
small  admission  charge  is  made  for  each  of 
these  performances.  In  addition,  several  per¬ 
formances  are  staged  annually  without 
charge.  During  its  4  most  recent  taxable  years, 
P  has  received  separate  contributions  of 
$200,000  each  from  A  and  B  (not  members  of 
a  single  family)  and  support  of  $120,000  from 
the  Z  Community  Chest,  a  public  federated 
fundraising  organization  operating  in  Z  City. 
P  depends  on  these  funds  in  order  to  carry 
out  its  activities  and  will  continue  to  depend 
on  contributions  of  tills  type  to  be  made  in 
the  future.  P  has  also  begun  a  fundraising 
campaign  in  an  attempt  to  expand  its  activi¬ 
ties  for  the  coming  years.  P  is  governed  by 
a  Board  of  Directors  comprised  of  five  in¬ 
dividuals.  A  faculty  member  of  a  local  col¬ 
lege,  the  president  of  a  local  music  society, 
the  head  of  a  local  banking  institution,  a 
prominent  doctor,  and  a  member  of  the  gov¬ 
erning  body  of  the  local  chamber  of  com¬ 
merce  currently  serve  on  the  Board  and  rep¬ 
resent  the  interests  and  views  of  the  com¬ 
munity  in  the  activities  carried  on  by  P. 

(b)  With  respect  to  P’s  current  taxable 
year,  P’s  sources  of  support  are  computed  on 
the  basis  of  the  4  Immediately ,  preceding 


years,  as  follows : 

Contributions  _  $520, 000 

Receipts  from  performances.  _  100,000 


Total  support _  620,  000 

Less: 

Receipts  from  performances 
(excluded  under  subpara¬ 
graph  (7)  (1)  (a)  of  this 
paragraph) _  100,  000 


Total  support  for  purposes 
of  subparagraphs  (2) 
and  (3)  (1)  of  this  par¬ 
agraph  -  520,  000 


(c)  For  purposes  of  subparagraphs  (2)  aril 
(3)  (i)  of  this  paragraph.  P's  support  is  com¬ 


puted  as  follows : 

Z  Community  Chest  (indirect 
support  from  the  general 

public)  _  120,  COO 

Two  contributions  (each  in  ex¬ 
cess  of  $10,400 — 2  percent  of 
total  support)  2X$10,400 _  20,800 


Total  _  140,  800 


(d)  P’s  support  from  the  general  public, 
directly  and  Indirectly,  does  not  meet  the 
33%  percent-of-support  test  under  subpara¬ 
graph  (2)  of  this  paragraph  ($140,800/$520,- 
000  —  27  percent  of  total  support).  However, 
since  P  receives  27  percent  of  its  total  sup¬ 
port  from  the  general  public,  it  meets  the 
10  percent-of-support  limitation  under  sub- 
paragraph  (3)  (i)  of  this  paragraph.  P  also 
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meets  the  requirements  of  subparagraph  (3) 
(ii)  of  this  paragraph.  As  a  result  of  satisfy¬ 
ing  these  requirements  and  the  factors  set 
forth  in  subparagraph  (3)  (ill) ,  (lv),  (v) ,  and 
(vl)  of  this  paragraph,  P  is  considered  as 
meeting  the  requirements  of  subparagraph 
(3)  of  this  paragraph  and  is  therefore  con¬ 
sidered  to  be  a  “publicly  supported”  organiza¬ 
tion  under  subparagraph  (1)  of  this  para¬ 
graph. 

(e)  If,  Instead  of  the  above  facts,  P  were 
a  newly  created  organization,  P  could  obtain 
a  ruling  pursuant  to  subparagraph  (6)  of 
this  paragraph  by  reason  of  Its  purposes,  or¬ 
ganizational  structure  and  proposed  method 
of  operation.  Even  if  P  had  Initially  been 
founded  by  the  contributions  of  a  few  in¬ 
dividuals,  such  fact  would  not,  in  and  of  it¬ 
self,  disqualify  P  from  receiving  a  ruling 
under  subparagraph  (5)  of  this  paragraph. 

Example  (5).  (a)  Q  is  an  organization  re¬ 
ferred  to  in  section  170(c)(2).  It  is  a  phil¬ 
anthropic  organization  founded  in  1965  by  A 
for  the  purpose  of  making  annual  contribu¬ 
tions  to  worthy  charities.  A  created  Q  as  a 
charitable  trust  by  the  transfer  of  $500,000 
worth  of  appreciated  securities  to  Q. 

Pursuant  to  the  trust  agreement,  A  and 
two  other  members  of  his  family  are  the  sole 
trustees  and  are  vested  with  the  right  to 
appoint  successor  trustees.  In  each  of  its  four 
most  recent  taxable  years,  Q  received  $15,000 
in  Investment  Income  from  its  original  en¬ 
dowment.  Each  year  Q  makes  a  solicitation 
for  funds  by  operating  a  charity  ball  at  A’s 
residence.  Quests  are  invited  and  requested 
to  make  contributions  of  $100  per  couple. 
During  the  4-year  period  involved,  $15,000 
was  received  from  the  proceeds  of  these 
events.  A  and  his  family  have  also  made  con¬ 
tributions  to  Q  of  $25,000  over  the  course 
of  the  organization’s  4  most  recent  taxable 
years.  Q  makes  disbursements  each  year  of 
substantially  all  of  Its  net  Income  to  the 
public  charities  chosen  by  the  trustees. 

(b)  With  respect  to  Q’s  current  taxable 
year,  Q’s  sources  of  support  are  computed  on 
the  basis  of  the  4  Immediately  preceding  years 


as  follows: 

Investment  Income _  $60, 000 

Contributions  _  40, 000 


Total  support _  100, 000 


(c)  For  purposes  of  subparagraphs  (2)  and 
(3)  (1)  of  this  paragraph,  Q’s  support  is  com¬ 


puted  as  follows: 

Contributions  from  the  general 

public _  $15,000 

One  contribution  (In  excess  of 
$2,000 — 2  percent  of  total 
support)  1  x  $2,000 _  2,  000 


Total _ _ _  17, 000 


(d)  Q’s  support  from  the  general  public 
does  not  meet  the  33  y3  percent -of-support 
test  under  subparagraph  (2)  of  this  para¬ 
graph  ($17,000/$ 100 ,000  =  17  percent  of  total 
support).  Thus,  Q’s  classification  as  a  "pub¬ 
licly  supported”  organization  depends  on 
whether  it  meets  the  requirements  of  sub- 
paragraph  (3)  of  this  paragraph.  Even 
though  it  satisfies  the  10  percent-of -support 
limitation  under  subparagraph  (3)  (1)  of  this 
paragraph,  its  method  of  solicitation  makes 
it  questionable  whether  Q  satisfies  the  re¬ 
quirements  of  subparagraph  (3)  (11)  of  this 
paragraph.  Because  of  its  method  of  op¬ 
erating,  Q  also  has  a  greater  burden  of 
establishing  its  publicly  supported  nature 
under  subparagraph  (3)  (ill)  of  this  para¬ 
graph.  Based  upon  the  foregoing  and  upon 
Q’s  failure  to  receive  favorable  consideration 
under  the  factors  set  forth  in  subparagraph 
(3)  (iv),  (v),  and  (vl)  of  this  paragraph,  Q 
does  not  satisfy  the  requirements  of  sub- 
paragraph  (3)  of  this  paragraph  as  a  “pub¬ 
licly  supported”  organization. 

(e)  If,  Instead  of  the  above  facts,  Q  were  a 
newly  created  organization,  Q  would  not  be 


able  to  receive  a  ruling  pursuant  to  subpara¬ 
graph  (5)  of  this  paragraph.  Its  purposes,  or¬ 
ganizational  structure,  and  method  of  opera¬ 
tion  would  be  Insufficient  to  establish  that  Q 
could  reasonably  be  expected  to  meet  the  re¬ 
quirements  of  subparagraph  (2)  or  (3)  of 
this  paragraph  for  its  first  2  or  Its  first  5 
taxable  years. 

(10)  Community  trusts;  general  rules. 
[Reserved] 

(f)  Private  operating  foundation.  An 
organization  is  described  in  section  170 
(b)(1)  (A)  (vii)  and  (E)  (i)  if  it  is  a 
private  ‘‘operating  foundation”  as  de¬ 
fined  in  section  4942 (j)  (3)  and  the  regu¬ 
lations  thereunder. 

(g)  Private  nonoperating  foundation 
distributing  amount  equal  to  all  contri¬ 
butions  received — (1)  In  general,  (i)  An 
organization  is  described  in  section  170 
(b)(1)  (A)  (vii)  and  (E)  (ii)  if  it  is  a 
private  foundation  which,  not  later  than 
the  15th  day  of  the  third  month  after 
the  close  of  its  taxable  year  in  which  any 
contributions  are  received,  distributes  an 
amount  equal  in  value  to  100  percent  of 
all  contributions  received  in  such  year. 
Such  distributions  must  be  qualifying 
distributions  (as  defined  in  section  4942 
(g)  without  regard  to  paragraph  (3) 
thereof)  which  are  treated,  after  the  ap¬ 
plication  of  section  4942(g)(3),  as  dis¬ 
tributions  out  of  corpus  in  accordance 
with  section  4942(h).  Qualifying  distri¬ 
butions,  as  defined  in  section  4942(g) 
without  regard  to  paragraph  (3)  thereof, 
cannot  be  made  to  (i)  an  organization 
controlled  directly  or  indirectly  by  the 
foundation  or  by  one  or  more  disqualified 
persons  (as  defined  in  section  4946)  with 
respect  to  the  foundation  or  (ii)  a  pri¬ 
vate  foundation  which  is  not  an  oper¬ 
ating  foundation  (as  defined  in  section 
4942(j)(3)).  The  phrase  “after  the  ap¬ 
plication  of  section  4942(g)(3)”  means 
that  every  contribution  described  in  sec¬ 
tion  4942(g)  (3)  received  by  a  private 
foundation  described  in  this  subpara¬ 
graph  in  a  particular  taxable  year  must 
be  distributed  (within  the  meaning  of 
section  4942(g)  (3)  (A) )  by  such  founda¬ 
tion  not  later  than  the  15th  day  of  the 
third  month  after  the  close  of  such  tax¬ 
able  year  in  order  for  any  other  distribu¬ 
tion  by  such  foundation  to  be  counted 
toward  the  100-percent  requirement  de¬ 
scribed  in  this  subparagraph. 

(11)  In  order  for  an  organization  to 
meet  the  distribution  requirements  of 
subdivision  (i)  of  this  subparagraph,  it 
must,  not  later  than  the  15th  day  of  the 
third  month  after  the  close  of  its  tax¬ 
able  year  in  which  any  contributions  are 
received,  distribute  (within  the  meaning 
of  subdivision  (i)  of  this  subparagraph) 
an  amount  equal  in  value  to  100  percent 
of  all  contributions  received  in  such  year 
and  have  no  remaining  undistributed  in¬ 
come  for  such  year. 

(iii)  The  provisions  of  this  subpara¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (I).  X  is  a  private  foundation  on 
a  calendar  year  basis.  As  of  January  1,  1971, 
X  had  no  undistributed  Income  for  1970.  X’s 
distributable  amount  for  1971  was  $600,000. 
In  July  1971,  A,  an  individual,  contributed 
$500,000  (fair  market  value  determined  at 
the  time  of  the  contribution)  of  appreciated 


property  to  X  (which,  if  sold,  would  give 
rise  to  long-term  capital  gain).  X  did  not 
receive  any  other  contribution  in  either  1970 
or  1971.  During  1971,  X  made  qualifying 
distributions  of  $700,000  which  were  treated 
as  made  out  of  the  undistributed  Income  for 
1971  and  $100,000  out  of  corpus.  X  will  meet 
the  requirements  of  section  170(b)(1)(E) 
(ii)  for  1971  if  it  makes  additional  qualifying 
distributions  of  $400,000  out  of  corpus  by 
March  15.  1972. 

Example  (2).  Assume  the  facts  as  stated 
in  Example  (1),  except  that  as  of  January  1, 
1971,  X  had  $100,000  of  undistributed  Income 
for  1970.  Under  these  circumstances,  the 
$700,000  distributed  by  X  in  1971  would  be 
treated  as  made  out  of  the  undistributed  in¬ 
come  for  1970  and  1971.  X  would  therefore 
have  to  make  additional  qualifying  distribu¬ 
tions  of  $500,000  out  of  corpus  between  Jan¬ 
uary  1,  1972,  and  March  15,  1972,  in  order  to 
meet  the  requirements  of  section  170(b)(1) 
(E)  (11)  for  1971. 

(2)  Special  rules.  In  applying  subpara¬ 
graph  ( 1 )  of  this  paragraph — 

(i)  For  purposes  of  section  170(b)(1) 

(A)  (vii),  an  organization  described  in 
section  170(b)  (1)  (E)  (ii)  must  distribute 
all  contributions  received  in  any  year, 
whether  of  cash  or  property.  However, 
solely  for  purposes  of  section  170(e)(1) 

(B)  (ii) ,  an  organization  described  in  sec¬ 
tion  170(b)  (1)  (E)  (ii)  is  required  to  dis¬ 
tribute  all  contributions  of  property  only 
received  in  any  year.  Contributions  for 
purposes  of  this  paragraph  do  not  include 
bequests,  legacies,  devises,  or  transfers 
within  the  meaning  of  section  2055  or 
2106<a)(2)  with  respect  to  which  a  de¬ 
duction  wras  not  allowed  under  section 
170. 

(ii)  Any  distributions  made  by  a  pri¬ 
vate  foundation  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph  with  respect 
to  a  particular  taxable  year  shall  be 
treated  as  made  first  out  of  contributions 
of  property  and  then  out  of  contributions 
of  cash  received  by  such  foundation  in 
such  year. 

(iii)  A  private  foundation  is  not  re¬ 
quired  to  trace  specific  contributions  of 
property,  or  amounts  into  which  such 
contributions  are  converted,  to  specific 
distributions. 

(iv)  The  fair  market  value  of  contrib¬ 
uted  property,  determined  on  the  date 
of  the  contribution,  is  required  to  be  used 
for  purposes  of  determining  whether  an 
amount  equal  in  value  to  100  percent 
of  the  contributions  received  has  been 
distributed. 

(v)  A  private  foundation  may  satisfy 
the  requirements  of  subparagraph  ( 1 )  of 
this  paragraph  for  a  particular  taxable 
year  by  electing  (pursuant  to  section 
4942(h)(2)  and  the  regulations  there¬ 
under)  to  treat  a  portion  or  all  of  one  or 
more  distributions,  made  not  later  than 
the  15th  day  of  the  third  month  after  the 
close  of  such  year,  as  made  out  of  corpus. 

(3)  Transitional  rules — (i)  Taxable 
years  beginning  before  January  1,  1970, 
and  ending  after  December  31,  1969.  In 
order  for  an  organization  to  meet  the 
distribution  requirements  of  subpara¬ 
graph  (1)  (i)  of  this  paragraph  for  a  tax¬ 
able  year  which  begins  before  January  1, 
1970,  and  ends  after  December  31,  1969, 
it  must,  not  later  than  the  15th  day  of 
the  third  month  after  the  close  of  such 
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taxable  year,  distribute  (within  the 
meaning  of  subparagraph  (1)  (i)  of  this 
paragraph)  an  amount  equal  in  value  to 
100  percent  of  all  contributions  (other 
than  contributions  described  in  section 
4942(g)(3))  which  were  received  be¬ 
tween  January  1,  1970,  and  the  last  day 
of  such  taxable  year.  Because  the  organi¬ 
zation  is  not  subject  to  the  provisions  of 
section  4942  for  such  year,  the  organiza¬ 
tion  need  not  satisfy  subparagraph  (1) 

(ii)  of  this  paragraph  or  the  phrase 
“after  the  application  of  section  4942(g) 
(3)”  for  such  year. 

(ii)  Extension  of  period.  For  purposes 
of  section  170(b)(1)  (A)  (vii)  and  170(e) 

(1)  (B)  (ii) ,  in  the  case  of  a  taxable  year 
ending  in  either  1970,  1971  or  1972,  the 
period  referred  to  in  section  170(b)(1) 
(E)  (ii)  for  making  distributions  shall 
not  expire  before  April  2,  1973. 

(4)  Adequate  records  required.  A  tax¬ 
payer  claiming  a  deduction  under  section 
170  for  a  charitable  contribution  to  a 
foundation  described  in  subparagraph 
(1)  of  this  paragraph  must  obtain  ade¬ 
quate  records  or  other  sufficient  evidence 
from  such  foundation  showing  that  the 
foundation  made  the  required  qualifying 
distributions  within  the  time  prescribed. 
Such  records  or  other  evidence  must  be 
attached  to  the  taxpayer’s  return  for  the 
taxable  year  for  which  the  charitable 
contribution  deduction  is  claimed.  If  nec¬ 
essary,  an  amended  income  tax  return 
or  claim  for  refund  may  be  filed  in  ac¬ 
cordance  with  §  301.6402-2  and  §  301.- 
6402-3  of  this  chapter  (procedure  and 
administration  regulations) . 

(h)  Private  foundation  maintaining  a 
common  fund — (1)  Designation  by  sub¬ 
stantial  contributors.  An  organization  is 
described  in  section  170(b)(1)  (A)  (vii) 
and  (E)  (iii)  if  it  is  a  private  foundation 
all  of  the  contributions  to  which  are 
pooled  in  a  common  fund  and  which 
would  be  described  in  section  509(a)(3) 
but  for  the  right  of  any  donor  who  is  a 
substantial  contributor  or  his  spouse  to 
designate  annually  the  recipients,  from 
among  public  charities,  of  the  income 
attributable  to  the  donor’s  contribution 
to  the  fund  and  to  direct  (by  deed  or 
by  will)  the  payment,  to  public  charities, 
of  the  corpus  in  the  common  fund  attrib¬ 
utable  to  the  donor’s  contribution.  For 
purposes  of  this  paragraph,  the  private 
foundation  is  to  be  treated  as  meeting 
the  requirements  of  section  509(a)(3) 
(A)  and  (B)  even  though  donors  to  the 
foundation,  or  their  spouses,  retain  the 
right  to,  and  in  fact  do,  designate  public 
charities  to  receive  income  or  corpus 
from  the  fund. 

(2)  Distribution  requirements.  To 
qualify  under  subparagraph  (1)  of  this 
paragraph,  the  private  foundation  de¬ 
scribed  therein  must  be  required  by  its 
governing  instrument  to  distribute,  and 
it  must  in  fact  distribute  (including  ad¬ 
ministrative  expenses)  — 

(i)  All  of  the  adjusted  net  income  (as 
defined  in  section  4942(f) )  of  the  com¬ 
mon  fund  to  one  or  more  public  charities 
not  later  than  the  15th  day  of  the  third 
month  after  the  close  of  the  taxable  year 
in  which  such  Income  is  realized  by  the 
fund,  and 


(ii)  All  the  corpus  attributable  to  any 
donor’s  contribution  to  the  fund  to  one 
or  more  public  charities  not  later  than  1 
year  after  the  donor’s  death  or  after  the 
death  of  the  donor’s  surviving  spouse  if 
such  surviving  spouse  has  the  right  to 
designate  the  recipients  of  such  corpus. 

(3)  Failure  to  designate.  A  private 
foundation  will  not  fail  to  qualify  under 
this  paragraph  merely  because  a  substan¬ 
tial  contributor  or  his  spouse  fails  to  ex¬ 
ercise  his  right  to  designate  the  recipients 
of  income  or  corpus  of  the  fund,  provided 
that  the  income  and  corpus  attributable 
to  his  contribution  are  distributed  as  re¬ 
quired  by  subparagraph  (2)  of  this  para¬ 
graph. 

(4)  Definitions.  For  purposes  of  this 
paragraph — 

(i)  The  term  “substantial  contributor” 
is  as  defined  in  section  507 (d)(2)  and  the 
regulations  thereunder. 

(ii)  The  term  “public  charity”  means 
an  organization  described  in  section  170 
(b)(1)(A)  (i)  through  (vi).  If  an  or¬ 
ganization  is  described  in  section  170(b) 
(1)  (A)  (i)  through  (vi),  and  is  also  de¬ 
scribed  in  section  170<b)  (1)  (A)  (viii),  it 
shall  be  treated  as  a  public  charity  for 
purposes  of  this  paragraph. 

(iii)  The  term  “income  attributable 
to”  means  the  income  earned  by  the  fund 
which  is  properly  allocable  to  the  con¬ 
tributed  amount  by  any  reasonable  and 
consistently  applied  method.  See,  for  ex¬ 
ample,  §  1.642(c)-5(c). 

(iv)  The  term  “corpus  attributable  to” 
means  the  portion  of  the  corpus  of  the 
fund  attributable  to  the  contributed 
amount.  Such  portion  may  be  determined 
by  any  reasonable  and  consistently  ap¬ 
plied  method. 

(v)  The  term  “donor”  means  any  in¬ 
dividual  who  makes  a  contribution 
(whether  of  cash  or  property)  to  the 
private  foundation,  whether  or  not  such 
individual  is  a  substantial  contributor. 

(vi)  Section  509(a)  (2)  or  (3)  organi¬ 
zation.  An  organization  is  described  in 
section  170(b)  (1)  (A)  (viii)  if  it  is  de¬ 
scribed  in  section  509(a)  (2)  or  (3)  and 
the  regulations  thereunder. 

(Sec.  7805  of  the  Internal  Revenue  Code  of 
1954,  68A  Stat.  917;  26  OJS.C.  7805) 

[seal]  Johnnie  M.  Walters, 

Commissioner  of  Internal  Revenue. 

Approved:  December  26, 1972. 

Frederic  W.  Hickman, 

Assistant  Secretary 
of  the  Treasury. 

[PR  Doc.72-22454  Filed  12-29-72;2:19  pm] 


[T.D.  7243] 

part  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER  DECEM¬ 
BER  31,  1953 

Deposit  of  Taxes  Withheld 

On  December  5,  1972,  notice  of  pro¬ 
posed  rule  making  with  respect  to  the 
amendment  of  the  Income  Tax  Regu¬ 


lations  (26  CFR  Part  1)  to  conform 
the  rules  for  the  deposit  of  taxes  withheld 
under  Chapter  3  of  the  Internal  Revenue 
Code  of  1954  to  those  presently  in  effect 
for  taxes  withheld  under  chapter  24  of 
the  Code  was  published  in  the  Federal 
Register  (37  F.R.  25847).  After  consider¬ 
ation  of  all  such  relevant  matter  as  was 
presented  by  interested  persons  regard¬ 
ing  the  rules  proposed,  the  amendment 
of  the  regulations  as  proposed  is  hereby 
adopted. 

(Sec.  7805  of  the  Internal  Revenue  Code  of 
1954,  68A  Stat.  917;  26  U.S.C.  7805) 

[seal]  Johnnie  M.  Walters, 

Commissioner  of  Internal  Revenue. 

Approved:  December  26,  1972 

Frederick  W.  Hickman, 

Assistant  Secretary 
of  the  Treasury. 

In  order  to  conform  the  rules  for  the 
deposit  of  taxes  withheld  under  Chapter 
3  of  the  Internal  Revenue  Code  of  1954 
to  those  presently  in  effect  for  taxes 
withheld  under  chapter  24  of  the  Code, 
the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  sections  1461  and  6302  of 
the  Internal  Revenue  Code  of  1954  are 
amended  to  provide  new  rules  for  pay¬ 
ments  or  deposits  of  tax  deposited  under 
chapter  3  of  the  Code  on  or  after  Janu¬ 
ary  1,  1973,  as  follows: 

Paragraph  1.  Paragraph  (a)  of  §  1.1461- 
3  is  revised  to  read  as  follows: 

§  l.l  i-61— 3  Payment  of  withheld  tax. 

(a)  Payments  of  tax — (1)  Quarterly 
payments — (i)  Years  prior  to  1973.  Every 
withholding  agent  who,  pursuant  to 
chapter  3  of  the  Code,  withholds  tax  dur¬ 
ing  any  calendar  quarter  beginning  after 
December  31,  1966,  and  ending  on  or  be¬ 
fore  December  31,  1972,  shall,  to  the  ex¬ 
tent  such  amounts  have  not  been  de¬ 
posited  pursuant  to  §  1.6302-2  with  a 
Federal  Reserve  bank  or  an  authorized 
commercial  bank,  pay  such  withheld  tax 
to  the  Director,  Internal  Revenue  Serv¬ 
ice  Center,  11601  Roosevelt  Boulevard, 
Philadelphia,  PA  19155,  on  or  before  the 
last  day  of  the  first  calendar  month  fol¬ 
lowing  the  close  of  the  calendar  quarter. 
Any  amounts  required  to  be  paid  to  the 
Director  pursuant  to  this  subdivision 
shall  be  made  with  quarterly  transmittal 
Form  4277,  even  though  the  withholding 
agent  has  made  no  deposits  pursuant  to 
paragraph  (a)  (2)  of  §  1.6302-2  and  has 
no  validated  depositary  receipts  to  ac¬ 
company  that  transmittal  form. 

(ii)  1973  and  subsequent  years.  Pay¬ 
ments  are  not  required  to  be  made  for 
calendar  quarters  ending  after  Decem¬ 
ber  31,  1972. 

(2)  Payment  of  balance  of  tax  with 
Form  1042.  If  for  any  reason  the  total 
amount  of  tax  required  to  be  returned 
for  any  calendar  year  pursuant  to  para¬ 
graph  (b)  of  §  1.1461-2  has  not  been  de¬ 
posited  pursuant  to  §  1.6302-2  (or,  for 
years  prior  to  1973  deposited  pursuant  to 
§  1.6302-2  or  paid  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph),  the  with¬ 
holding  agent  shall  pay  the  balance  of 
tax  due  for  such  year  to  the  Director,  In- 
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ternal  Revenue  Service  Center,  11601 
Roosevelt  Boulevard.  Philadelphia,  PA 
19155,  when  filing  Form  1042  for  such 

year. 

Par.  2.  Paragraphs  (a)(1),  (b>,  and 
<c)  of  §  1.1461-4  are  revised  to  read  as 
follows: 

§  1.1461—4  Adjustments  for  overnilh- 

holding  of  tax. 

(a>  Repayment  of  erroneously  with¬ 
held  tax  after  payment  of  tax  by  with¬ 
holding  agent — (1)  Repayment  of  tax  to 
payee.  If,  in  any  payment  period  (as  de¬ 
fined  in  paragraph  (c)  of  this  section) 
occurring  in  a  calendar  year,  a  with¬ 
holding  agent  (i)  withholds  from 
amounts  paid  to  any  person  more  than 
the  correct  amount  of  tax  required  to  be 
withheld  under  chapter  3  of  the  Code 
and  (ii)  makes  a  deposit  of  the  amount 
of  such  overwithholding  as  provided  in 
§  1.6302-2  (or,  for  years  prior  to  1973, 
makes  a  payment  or  deposit  of  the 
amount  of  such  overwithholding  as  pro¬ 
vided  in  §  1.1461-3  or  §  1.6302-2),  the 
withholding  agent  may  repay  such 
amount,  at  any  time  before  filing  Form 
1042  for  such  calendar  year,  to  the  person 
from  whose  income  such  amount  was 
withheld. 

•  *  •  •  • 

(b)  Adjustment  of  tax  payments  or 
deposits.  If,  pursuant  to  paragraph  (a) 
(1)  of  this  section,  a  withholding  agent 
repays  a  person  the  amount  of  tax  over¬ 
withheld  from  such  person  under  chapter 
3  of  the  Code  during  any  payment  period 
of  the  calendar  year,  the  withholding 
agent  may  reduce,  by  the  amount  so 
overwithheld,  the  amount  of  any  deposit 
of  tax  required  by  paragraph  (a)  of 
§  1.6302-2  (or,  for  years  prior  to  1973,  the 
amount  of  any  payment  or  deposit  of  tax 
required  by  §  1.1461-3  or  paragraph  (a) 
of  §  1.6302-2)  to  be  made  by  the  with¬ 
holding  agent  for  any  subsequent  pay¬ 
ment  period  occurring  before  the  end  of 
the  calendar  year  following  the  calendar 
year  of  overwithholding.  The  reduction 
of  a  payment  or  deposit  of  tax  for  a  pay¬ 
ment  period  occurring  in  the  calendar 
year  following  the  calendar  year  of  over- 
withholding  shall  be  made  only  if  the 
withholding  agent  files,  on  his  Form  1042 
for  the  calendar  year  of  overwithholding, 
a  claim  for  credit  in  accordance  with 
paragraph  (b)  of  §  1.6414-1.  The  appli¬ 
cation  of  this  paragraph  may  be  illus¬ 
trated  by  the  following  examples: 

Example  (I).  (a)  A  is  a  nonresident  alien 
Individual  who  is  a  resident  of  the  United 
Kingdom.  In  December  1973,  a  domestic  cor¬ 
poration  M  pays  a  dividend  of  $100  to  A,  at 
which  time  M  Corporation  withholds  $30  and 
remits  the  balance  of  $70  to  A.  On  Febru¬ 
ary  16,  1974,  A  advises  M  Corporation  that, 
pursuant  to  the  income  tax  convention  with 
the  United  Kingdom,  only  $15  tax  should 
have  been  withheld  from  the  $100  dividend 
and  requests  repayment  of  the  $15  which  was 
erroneously  withheld.  Although  M  Corpora¬ 
tion  has  already  deposited  the  $30  which  was 
withheld,  as  permitted  by  paragraph  (a)(1) 
(iv)  of  S  1.6302-2,  such  corporation  repays  A 
In  the  amount  of  $15. 


(b)  During  1973  M  Corporation  makes  no 
other  payments  upon  which  tax  is  required 
to  be  withheld  under  chapter  3  of  the  Code; 
accordingly,  its  return  on  Form  1042  for  such 
year,  which  is  filed  on  March  16.  1974,  shows 
total  tax  withheld  of  $30.  which  is  reduced  by 
an  adjustment  of  $15  for  the  amount  repaid 
to  A,  an  adjusted  total  tax  withheld  of  $15, 
and  $30  previously  paid  for  such  year. 
Pursuant  to  paragraph  (b)  of  §  1.6414-1, 
M  Corporation  claims  credit  for  the  overpay¬ 
ment  of  $15  shown  on  the  Form  1042  for 
1973.  Accordingly,  It  Is  permitted  to  reduce 
by  $15  any  deposit  required  by  §  1.6302-2  to 
be  made  of  tax  withheld  during  1974.  The 
Form  1042S  required  to  be  filed  by  M  Corpo¬ 
ration  with  respect  to  the  dividend  of  $100 
paid  to  A  in  1973  Is  required  to  show  tax 
withheld  of  $30  and  tax  released  of  $15.  The 
Form  1042S  (or  authorized  substitute)  is  re¬ 
quired  to  accompany  the  Form  1042  for  1973 
which  is  filed  on  March  15,  1974.  No  addi¬ 
tional  explanation  Is  required  to  be  filed  with 
the  Form  1042  for  1973  in  support  of  the  $15 
adjustment  claimed  thereon. 

(c)  During  1974  M  Corporation  Is  required 
to  withhold  under  chapter  3  of  the  Code  $200, 
all  of  such  amount  being  withheld  in  June 
of  that  year.  Pursuant  to  §  1.6302-2,  M  Cor¬ 
poration  deposits  on  July  15,  1974,  the 
amount  of  $185,  that  Is,  $200  less  the  $15  for 
which  credit  Is  claimed  on  the  Form  1042 
for  1973.  On  March  17,  1975,  M  Corporation 
files  its  return  on  Form  1042  for  1974,  which 
shows  total  tax  withheld  of  $200,  $185  pre¬ 
viously  deposited  by  M  Corporation,  and  $15 
allowable  credit. 

Example  (2).  The  facts  are  the  same  as 
in  example  (1)  except  that  paragraph  (c) 
of  such  example  does  not  apply  and  that  M 
Corporation  Is  required  to  deposit  on  a 
quarter-monthly  basis  the  tax  withheld  un¬ 
der  chapter  3  of  the  Code.  M  Corporation 
withholds  tax  of  $100  between  February  22, 
and  February  28,  1974,  and  complies  with  the 
quarter -monthly  deposit  requirement  of 
paragraph  (a)(1)(H)  of  §  1.6302-2  by  de¬ 
positing  $75  [(100X90  percent)  less  $15]  of 
the  withheld  tax  by  March  5,  1974  (3  banking 
days  after  February  28.  1974)  and  by  de¬ 
positing  $10  [  ($100  — $15)  less  $75]  by 

March  20,  1974  (3  banking  days  after 

March  15,  1974) . 

(c)  Definition — (1)  1973  and  subse¬ 
quent  years.  For  purposes  of  this  section, 
for  calendar  years  beginning  on  or  after 
January  1,  1973,  the  term  “payment 
period”  means  a  calendar  month  or  a 
quarter-monthly  period  (as  the  case  may 
be)  in  such  a  calendar  year  with  respect 
to  which  the  withholding  agent  is  re¬ 
quired  by  paragraph  (a)  (1)  of  §  1.6302-2 
to  make  a  deposit  of  tax  withheld  under 
chapter  3  of  the  Code. 

(2)  Years  prior  to  1973.  For  the  pur¬ 
poses  of  this  section,  for  calendar  years 
ending  on  or  before  December  31,  1972, 
the  term  “payment  period”  means  (i)  (a) 
a  calendar  month  or  (b)  a  semimonthly 
period  (as  the  case  may  be'  in  such  a 
calendar  year  with  respect  to  which  the 
withholding  agent  is  required  by  para¬ 
graph  (a)  (2)  of  §  1.6302-2  to  make  a 
deposit  of  tax  withheld  under  chapter  3 
of  the  Code,  or  (ii)  a  calendar  quarter 
in  such  a  calendar  year  with  respect  to 
which  he  is  required  by  paragraph  (a) 
(1)  of  §  1.1461-3  to  make  a  payment  of 
such  tax. 


Par.  3.  Paragraph  (a)  of  §  1.6302-2  is 
revised  to  read  as  follows : 

§  1.6302—2  Use  of  Government  deposi¬ 
tories  for  payment  of  tax  will-held  on 
nonresident  aliens  and  foreign  corpo¬ 
rations. 

(a)  Time  for  making  deposits — (1) 
Deposits  for  1973  and  subsequent  years — 
<i)  Monthly  deposits.  Except  as  provided 
in  subdivisions  (ii)  and  (iv)  of  this  sub- 
paragraph,  every  withholding  agent  who, 
pursuant  to  chapter  3  of  the  Code,  has 
accumulated  at  the  close  of  any  calendar 
month  beginning  on  or  after  January  1, 
1973,  an  aggregate  amount  of  undepos¬ 
ited  taxes  of  $200  or  more  shall  deposit 
such  aggregate  amount  with  a  Federal 
Reserve  bank  or  authorized  commercial 
bank  (see  paragraph  (b)(1)  (ii)  of  this 
section)  within  15  days  after  the  close 
of  such  calendar  month.  However,  the 
preceding  sentence  shall  not  apply  if 
posit  of  taxes  pursuant  to  subdivision 
(ii)  of  this  subparagraph  with  respect 
to  a  quarter-monthly  period  which  oc¬ 
curred  during  such  month. 

(ii)  Quarter-monthly  deposits.  If  at 
the  close  of  any  quarter-monthly  period 
within  a  calendar  month  beginning  on  or 
after  January  1,  1973,  the  aggregate 
amount  of  undeposited  taxes  required  to 
be  withheld  pursuant  to  chapter  3  of  the 
Code  is  $2,000  or  more,  the  withholding 
agent  shall  deposit  such  aggregate 
amount  in  a  Federal  Reserve  bank  or 
authorized  commercial  bank  within  3 
banking  days  after  the  close  of  such 
quarter-monthly  period.  For  purposes  of 
determining  the  amount  of  undeposited 
taxes  at  the  close  of  a  quarter-monthly 
period,  undeposited  taxes  withheld  with 
respect  to  items  paid  during  a  prior 
quarter-monthly  period  shall  not  be 
taken  into  account  if  the  withholding 
agent  made  a  deposit  with  respect  to  such 
prior  quarter-monthly  period.  A  with¬ 
holding  agent  will  be  considered  to  have 
complied  with  the  requirements  of  this 
subdivision  with  respect  to  the  close  of 
a  quarter-monthly  period  if — 

(o)  His  deposit  is  not  less  than  90 
percent  of  the  aggregate  amount  of  the 
taxes  required  to  be  withheld  during  the 
period  for  which  the  deposit  is  made,  and 

(b)  If  such  quarter-monthly  period 
occurs  in  a  month  other  than  December, 
he  deposits  any  underpayment  with  his 
first  deposit  which  is  otherwise  required 
by  this  subparagraph  to  be  made  after 
the  15th  day  of  the  following  month.  Any 
underpayment  of  $200  or  more  for  a 
quarter-monthly  period  closing  during 
December  must  be  deposited  on  or  before 
the  following  January  31. 

For  purposes  of  this  subparagraph,  the 
term  “quarter-monthly  period”  means 
the  first  7  days  of  a  calendar  month,  the 
8th  day  through  the  15th  day  of  a  calen¬ 
dar  month,  the  16th  day  through  the 
22d  day  of  a  calendar  month,  or  the 
portion  of  a  calendar  month  following 
the  22d  day  of  such  month. 

(ill)  Excess  deposits.  The  excess  (if 
any)  of  a  deposit  over  the  actual  taxes 
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for  a  monthly  or  quarter-monthly  de¬ 
posit  period  shall  be  applied  in  order  of 
time  to  each  of  the  withholding  agent’s 
succeeding  deposits  with  respect  to  the 
same  calendar  year,  until  exhausted,  to 
the  extent  that  the  amount  by  which 
the  taxes  for  a  subsequent  deposit  pe¬ 
riod  exceed  the  deposit  for  such  subse¬ 
quent  deposit  period. 

(iv)  Annual  deposits.  If  at  the  close 
of  the  month  of  December  of  each  calen¬ 
dar  year  beginning  on  or  after  Jan¬ 
uary  1,  1973,  the  aggregate  amount  of 
undeposited  taxes  required  to  be  with¬ 
held  pursuant  to  chapter  3  of  the  Code 
is  less  than  $200,  the  withholding  agent 
may  deposit  such  aggregate  amount  in 
a  Federal  Reserve  bank  or  authorized 
commercial  bank  on  or  before  March  15 
of  the  following  calendar  year.  If  such 
aggregate  amount  is  not  so  deposited,  it 
shall  be  remitted  in  accordance  with 
paragraph  (a)(2)  of  §  1.1461-3. 

(2)  Deposits  for  years  prior  to  1973 — 

(i)  Monthly  deposits.  Except  as  provided 
in  subdivision  (ii)  of  this  subparagraph, 
'every  withholding  agent  who,  pursuant 
to  chapter  3  of  the  Code,  withholds 
during  any  calendar  month  (other  than 
the  last  month  of  a  calendar  quarter) 
of  a  calendar  year  beginning  before 
January  1,  1973,  more  than  $100  in  the 
aggregate  shall  deposit  such  aggregate 
amount  with  a  Federal  Reserve  bank 
or  authorized  commercial  bank  within 
15  days  after  the  close  of  such  calendar 
month,  and  who  so  withholds  during 
March  1968,  more  than  $100  in  the  ag¬ 
gregate  shall  so  deposit  such  aggregate 
amount  on  or  before  April  30,  1968. 

(ii)  Semimonthly  deposits.  Every  with¬ 
holding  agent  who,  pursuant  to  chapter  3 
of  the  Code,  withholds  during  any  calen¬ 
dar  month  of  a  calendar  quarter  of  a 
calendar  year  beginning  before  Janu¬ 
ary  1,  1973,  more  than  $2,500  in  the  ag¬ 
gregate  shall  deposit  any  tax,  which  is 
required  to  be  withheld  under  such  chap¬ 
ter  during  any  semimonthly  period  of 
the  next  succeeding  calendar  quarter, 
with  a  Federal  Reserve  bank  or  author¬ 
ized  commercial  bank  within  3  banking 
days  after  the  close  of  the  semimonthly 
period  during  which  the  amounts  to 
which  such  withholding  relates  are  paid. 
For  purposes  of  this  subdivision,  the  term 
“semimonthly  period”  means  the  first  15 
days  of  a  calendar  month  or  the  part  of 
a  calendar  month  following  the  15th  day 
of  such  month.  A  withholding  agent  will 
be  considered  to  have  complied  with  the 
deposit  requirements  of  this  subdivision 
in  respect  of  any  semimonthly  period  If 
(a)  his  deposit  for  such  semimonthly 
period  is  made  within  the  time  otherwise 
prescribed,  (b)  is  not  less  than  90  per¬ 
cent  of  the  aggregate  amount  of  the  tax 
required  to  be  withheld  under  chapter  3 
of  the  Code  during  such  semimonthly 
period,  and  (c)  if  such  semimonthly  pe¬ 
riod  occurs  in  a  calendar  month  other 
than  the  last  month  in  a  calendar  quar¬ 
ter,  he  deposits,  within  3  banking  days 
after  the  15th  day  of  the  month  follow¬ 
ing  such  calendar  month,  the  balance  of 
any  amount  withheld  during  such  calen¬ 
dar  month  and  not  previously  deposited, 
or  if  such  semimonthly  period  occurs  in 
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March  1968,  he  deposits,  on  or  before  the 
last  day  of  April  1968,  the  balance  of  any 
amount  withheld  during  such  calendar 
month  and  not  previously  deposited.  In  a 
case  where  an  adjustment  in  the  amount 
of  a  deposit  for  a  semimonthly  period  is 
allowed  pursuant  to  paragraph  (b)  (2)  of 
§  1.1461-4,  the  90-percent  requirement  of 
this  subdivision  will  be  considered  met  if 
the  deposit  for  such  period  is  not  less 
than  90  percent  of  the  aggregate  amount 
of  tax  required  to  be  withheld  during 
such  semimonthly  period  (determined 
without  regard  to  such  adjustment),  re¬ 
duced  by  the  amount  of  such  adjustment. 
See  paragraph  (b)(2)  of  §  1.1461-4  and 
example  (2)  thereunder.  For  determining 
the  amount  of  tax  required  to  be  with¬ 
held  under  chapter  3  of  the  Code  where 
there  has  been  a  reimbursement  of  over¬ 
withheld  tax,  see  paragraph  (b)(1)  (ii) 
of  §  1.1461-4. 

(iii)  Quarterly  deposits.  Every  with¬ 
holding  agent  who,  pursuant  to  chapter  3 
of  the  Code,  withholds  during  any  calen¬ 
dar  quarter  beginning  after  March  31, 
1968,  and  ending  on  or  before  Decem¬ 
ber  31,  1972,  tax  in  an  amount  which  ex¬ 
ceeds  by  more  than  $100  the  total  amount 
deposited  by  him  pursuant  to  subdivi¬ 
sions  (i)  and  (ii)  of  this  subparagraph 
for  such  calendar  quarter,  shall,  on  or 
before  the  last  day  of  the  first  calendar 
month  following  the  close  of  the  calendar 
quarter,  deposit  with  a  Federal  Reserve 
bank  or  authorized  commercial  bank  an 
amount  equal  to  the  amount  by  which  the 
total  tax  withheld  during  the  calendar 
quarter  exceeds  the  total  deposits  (if 
any)  made  pursuant  to  subdivisions  (i) 
and  (ii)  of  this  subparagraph. 

(iv)  Annual  deposits.  If  for  any  reason 
the  total  amount  of  tax  required  to  be  re¬ 
turned  for  a  calendar  year  beginning 
after  December  31, 1967,  and  before  Jan¬ 
uary  1,  1973,  pursuant  to  paragraph  (b) 
of  §  1.1461-2  (relating  to  return  of  tax 
withheld)  exceeds  by  more  than  $100  the 
sum  of — 

(a)  Amounts  deposited  pursuant  to 
subdivisions  (i),  (ii),  and  (iii)  of  this 
subparagraph  (including  any  voluntary 
deposits  made  pursuant  to  paragraph  (b) 
(3)  of  this  section) ,  and 

(b)  Amounts  paid  pursuant  to  para¬ 
graph  (a)  (1)  of  §  1.1461-3,  for  such  cal¬ 
endar  year, 

the  withholding  agent  shall  deposit  the 
balance  of  tax  due  for  such  year  with 
a  Federal  Reserve  bank  or  authorized 
commercial  bank  on  or  before  the  15th 
day  of  the  third  month  following  the 
close  of  the  calendar  year. 

(v)  Transitional  rules.  Notwithstand¬ 
ing  the  provisions  of  paragraph  (a)(1) 
of  §  1.1461-3  and  of  subdivisions  (i)  and 
(ii)  of  this  subparagraph,  the  aggregate 
amount  of  tax  required  to  be  withheld 
under  chapter  3  of  the  Code  by  any 
withholding  agent  after  December  31, 
1966,  and  before  June  1,  1967,  shall  be 
deposited  with  a  Federal  Reserve  bank 
on  or  before  June  22,  1967.  For  the  pur¬ 
pose  of  paragraph  (b)(2)  of  this  section 
any  amount  deposited  in  accordance 
with  the  requirement  of  this  subpara¬ 
graph  shall  be  considered  as  if  it  were 
deposited  with  respect  to  amounts  with- 
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held  during  the  calendar  quarter  begin¬ 
ning  April  1, 1967. 

(3)  Cross  reference.  For  rules  relat¬ 
ing  to  the  adjustment  of  deposits,  see 
9  l,1461-4(b)  and  9  1.6414-1.  For  rules 
requiring  payment  of  any  undeposited 
tax,  see  §  1.1461-3. 

•  #  *  •  • 

[FR  Doc.73-24  Filed  l-2-73;8:45  am] 

Title  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Coast  Guard, 
Department  of  Transportation 

[CGD  72-78  CR] 

PART  no— ANCHORAGE 

REGULATIONS 

San  Francisco  Bay,  San  Pablo  Bay, 
Carquinez  Strait,  Suisun  Bay,  San 
Joaquin  River,  and  Connecting 
Waters,  California;  Corrections 

In  F.R.  Doc.  72-20590,  appearing  at 
page  25500,  in  the  issue  of  Friday,  De¬ 
cember  1,  1972  (37  F.R.  25500),  §  110.224 
(a)  (8)  (i) ,  appearing  at  page  25502,  is 
corrected  by  changing  the  term  “latitude 
37°50’52.5"  ”  to  read  “latitude  37°50'- 
57.5"  also  §  110.224(e)  (2)  (i),  appear¬ 
ing  the  term  “latitude  38°04'02.5"  ”  to 
ing  the  term  “latitude  38°04'02.5"”  to 
read  “latitude  38303'47".” 

Dated:  December  26,  1972. 

W.  M.  Benkert, 

Rear  Admiral,  U.S.  Coast  Guard, 
Chief,  Office  of  Marine  En¬ 
vironment  and  Systems. 

[FR  Doc.73-102  Filed  l-2-73;8:45  am] 

Title  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I — Environmental  Protection 
Agency 

SUBCHAPTER  E — PESTICIDES  PROGRAMS 

PART  180— TOLERANCES  AND  EX¬ 
EMPTIONS  FROM  TOLERANCES  FOR 
PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODI¬ 
TIES 

Chlordimeform 

A  petition  (PP  1F1171)  was  filed 
jointly  by  Ciba  Agrochemical  Co.  (now 
Ciba-Geigy  Corp.),  Post  Office  Box  1105, 
Vero  Beach,  FL  32960,  and  NOR^AM 
Agricultural  Products,  Inc.,  11710  Lake 
Avenue,  Woodstock,  IL  60098,  in  accord¬ 
ance  with  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  346a  > , 
proposing  establishment  of  tolerances 
for  combined  residues  of  the  insecticide 
chlordimeform  (N'-(4-chloro-o-tolyl)  -N, 
AT-dimethylformamidine)  and  its  meta¬ 
bolites  containing  the  4-chloro-o-tolui- 
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dine  moiety  (calculated  as  the  parent  in¬ 
secticide)  from  application  of  the  insec¬ 
ticide  as  the  free  base  or  as  the  hydro¬ 
chloride  salt  in  or  on  the  raw  agricultural 
commodities  cherries,  nectarines,  and 
peaches  at  5  parts  per  million;  plums 
(fresh  primes)  at  4  parts  per  million ; 
and  walnuts  at  0.25  part  per  million. 

Subsequently,  the  petitioner  amended 
the  petition  by  reducing  the  proposed 
tolerance  for  residues  on  walnuts  to  0.1 
part  per  million.  (For  a  related  document, 
see  this  issue  of  the  Federal  Register, 
page  11.) 

Based  on  consideration  given  the  data 
submitted  In  the  petition  and  other  rel¬ 
evant  material,  it  is  concluded  that: 

1.  The  insecticide  is  useful  for  the  pur¬ 
pose  for  which  the  tolerances  are  being 
established. 

2.  There  is  no  reasonable  expectation  of 
residues  in  eggs,  meat,  milk,  or  poultry, 
and  §  180.6(a)(3)  applies. 

3.  The  tolerances  established  by  this 
order  will  protect  the  public  health. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  408(d)(2),  68  Stat.  512;  21 
U.S.C.  346a(d)  (2) ),  the  authority  trans¬ 
ferred  to  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  (35  F.R. 
15623),  and  the  authority  delegated  by 
the  Administrator  to  the  Deputy  As¬ 
sistant  Administrator  for  Pesticides  Pro¬ 
grams  (36  F.R.  9038),  §  180.285  is 

amended  by  revising  the  paragraph  “5 
parts  per  million  *  *  •”  and  by  adding 
the  two  new  paragraphs  “4  parts  per  mil¬ 
lion  *  *  •”  and  “0.1  part  per  million 
•  •  as  follows: 

§  180.285  Chlordimeform :  tolerances 
for  residues. 

***** 

5  parts  per  million  in  or  on  cotton¬ 
seed,  cherries,  nectarines,  peaches,  and 
pears. 

4  parts  per  million  in  or  on  plums 
(fresh  prunes) . 

•  •  •  *  * 

0.1  part  per  million  in  or  on  walnuts. 
•  •  •  •  * 

Any  person  who  will  be  adversely  af¬ 
fected  by  the  foregoing  order  may  at  any 
time  within  30  days  after  its  date  of  pub¬ 
lication  in  the  Federal  Register  file 
with  the  Hearing  Clerk,  Environmental 
Protection  Agency,  Room  3902A,  Fourth 
and  M  Street  SW.,  Waterside  Mall, 
Washington,  D.C.  20460,  written  objec¬ 
tions  thereto  in  quintuplicate.  Objections 
shall  show  wherein  the  person  filing  will 
be  adversely  affected  by  the  order  and 
specify  with  particularity  the  provisions 
of  the  order  deemed  objectionable  and 
the  grounds  for  the  objections.  If  a  hear¬ 
ing  is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify  the 
relief  sought.  Objections  may  be  accom¬ 
panied  by  a  memorandum  or  brief  in  sup¬ 
port  thereof. 


Effective  date.  This  order  shall  become 
effective  on  its  date  of  publication  in  the 
Federal  Register  (1-3-73). 

(Sec.  408(d)  (*),  68  Stat.  512;  21  UJ3.C.  34«a 
(d)  (2) 

Dated:  December  22,  1972. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticides  Programs. 
(FR  Doc.73-82  Filed  l-2-73;8:45  am] 


Title  45— PUBLIC  WELFARE 

Chapter  I — Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

PART  177 — FEDERAL,  STATE,  AND 
PRIVATE  PROGRAMS  OF  LOW- 
INTEREST  LOANS  TO  VOCATIONAL 
STUDENTS  AND  STUDENTS  IN  IN¬ 
STITUTIONS  OF  HIGHER  EDUCA¬ 
TION 

Application  for  Federal  Interest 
Benefits  and  Student  Affidavit 

A  proposal  was  published  in  the  Fed¬ 
eral  Register  on  October  28,  1972  (Vol. 
37,  No.  209,  p.  23152)  to  amend  Part  177 
of  Title  45  of  the  Code  of  Federal  Regu¬ 
lations  to  reflect  certain  provisions  of  the 
Education  Amendments  of  1972,  Public 
Law  92-318.  The  key  provisions  of  this 
proposal  were  essentially  as  follows: 

1.  Under  revised  §  177.2  a  lender  would 
set  the  amount  of  a  loan  as  to  which 
Federal  interest  benefits  were  applied  for 
with  the  guidance  of  a  recommendation 
of  the  educational  institution  to  be  at¬ 
tended  by  the  student  borrower.  The 
recommendation  of  the  educational  in¬ 
stitution  is  to  be  determined  in  accord¬ 
ance  with  a  statutorily  specified  formula 
which  takes  into  account  the  student's 
educational  costs,  expected  family  con¬ 
tribution,  and  other  sources  of  financial 
aid.  The  section  would  define  “expected 
family  contribution”  and  specify  the  dis¬ 
tinction  to  be  applied  between  borrowers 
with  adjusted  family  incomes  of  less  than 
$15,000  and  those  with  adjusted  family 
incomes  equal  to  or  in  excess  of  $15,000. 
Nothing  in  the  revisions  of  §  177.2  would 
impose  any  new  restrictions  on  the  mak¬ 
ing  of  loans  as  to  which  no  application 
is  made  for  payment  of  Federal  interest 
benefits. 

2.  New  §  177.10  would  set  forth  the 
rules  applicable  to  the  filing  of  the  statu¬ 
torily  required  affidavit  that  the  student 
will  use  his  loan  proceeds  solely  for  edu¬ 
cational  purposes. 

Interested  persons  were  invited  to  com¬ 
ment  on  the  proposed  amendments.  A 
number  of  respondents  suggested  that  the 
methods  of  determining  the  expected 
family  contribution  which  were  author¬ 
ized  under  the  proposed  §  177.2(c)  (2) 
would  produce  unrealistically  high  fig¬ 
ures  with  respect  to  students  who  are  no 
longer  dependent  on  their  parents  and 


who  have  family  responsibilities  of  their 
own.  Accordingly,  under  new  §  177.2(c) 
(3)  an  educational  institution  will  be  per¬ 
mitted  to  use  a  different  method  of  com¬ 
puting  the  expected  family  contribution 
which  takes  these  responsibilities  into  ac¬ 
count  with  respect  to  independent  stu¬ 
dents  as  defined  in  §  177.2(c)(3).  Such 
a  method  must  be  one  which  has  been 
promulgated  by  the  Commissioner  of 
Education  or  which  produces  results 
which  are,  on  the  whole,  not  dissimilar 
from  those  which  would  be  produced  un¬ 
der  any  method  which  has  been  so  pro¬ 
mulgated.  It  is  expected  that  the  Com¬ 
missioner  will  promulgate  at  least  one 
such  method  shortly. 

The  majority  of  the  other  comments 
expressing  dissatisfaction  with  the  pro¬ 
posed  regulatory  amendments  contained 
objections  to  the  inclusion  of  statutory 
requirements  or  the  omission  of  provi¬ 
sions  unauthorized  by  statute.  In  particu¬ 
lar,  it  should  be  noted  that  the  law  re¬ 
quires  that  in  order  for  any  student,  re¬ 
gardless  of  adjusted  family  income,  to 
qualify  for  interest  benefits,  the  educa¬ 
tional  institution  which  he  is  to  attend 
must  determine  the  amount  of  his  need 
for  a  loan  by  subtracting  from  the  esti¬ 
mated  cost  of  his  attendance  at  such  in¬ 
stitution  his  expected  family  contribu¬ 
tion  plus  other  resources  or  student  aid, 
and  the  institution  must  then  provide  the 
lender  with  a  statement  recommending  a 
loan  in  the  amount  of  such  need.  More¬ 
over,  there  is  no  authority  in  the  law  un¬ 
der  which  the  Commissioner  could  com¬ 
pensate  educational  institutions  for  per¬ 
forming  this  function. 

Other  respondents  objected  to  the  re¬ 
quirement  that  the  new  student  affidavit 
be  signed  in  the  presence  of  an  author¬ 
ized  person  other  than  one  who  takes 
part  in  the  recruiting  of  students  for  en¬ 
rollment  at  the  prospective  borrower’s 
eligible  institution.  The  Commissioner 
believes,  however,  that  although  this  re¬ 
quirement  may  cause  some  parties  some 
inconvenience,  the  segregation  of  the  two 
functions  will  tend  to  prevent  the  pro 
forma  treatment  of  the  affidavit  and  to 
encourage  the  deliberate  consideration  of 
its  terms  by  the  prospective  borrower. 

Many  comments  were  also  received 
concerning  the  proposed  form  to  be  used 
with  the  amended  regulations,  which 
was  published  as  an  appendix  to  the  pro¬ 
posed  regulatory  amendments.  A  num¬ 
ber  of  the  ideas  contained  in  these  com¬ 
ments  are  being  incorporated  into  the 
final  form,  which  will  be  available 
shortly. 

Inasmuch  as  the  Office  of  Education 
is  currently  reviewing  the  suitability  of 
a  number  of  methods  of  determining 
expected  family  contribution  for  this  and 
other  Federal  student  assistance  pro¬ 
grams,  methods  named  in  §  177.2(c)(2) 
are  being  approved  only  “until  further 
notice”. 

In  light  of  the  foregoing.  Part  177  of 
Title  45  of  the  Code  of  Federal  Regula¬ 
tions  1s  hereby  amended  by  revising 
§  177.2  and  adding  a  new  §  177.10  (which 
sections  shall  be  Identical  to  those  ln- 
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eluded  In  the  proposal  published  on 
October  28,  except  for  the  modifications 
indicated  above),  to  read  as  follows: 

§  177.2  Student  eligibility  for  interest 
benefits. 

(a)  A  student:  (1)  Who  has  received  a 
loan  from  an  eligible  lender  under  (1) 
a  student  loan  insurance  program  meet¬ 
ing  the  requirements  of  §  177.12  or 
8  177.13,  (ii)  a  program  meeting  the  re¬ 
quirements  of  §  177.14,  or  (iii)  the  pro¬ 
gram  of  Federal  loan  insurance  provided 
for  in  Subpart  E  of  this  part,  (2)  who  is 
enrolled  or  has  been  accepted  for  enroll¬ 
ment  as  at  least  a  half-time  student  in 
an  eligible  institution,  (3)  who  has  had 
made  on  his  behalf  the  determination 
and  statement  (and,  as  applicable,  the 
consultation)  provided  for  in  paragraph 

(b)  of  this  section,  and  (4)  who  is  a  na¬ 
tional  of  the  United  Stages  or  is  in  the 
United  States  for  other  than  a  temporary 
purpose  and  intends  to  become  a  perma¬ 
nent  resident  thereof,  or  is  a  permanent 
resident  of  the  Trust  Territory  of  the 
Pacific  Islands,  is  eligible  for  payment  on 
his  behalf  of  a  portion  of  the  interest 
as  determined  under  §  177.4. 

<  b)  In  order  for  a  student  to  be  eligible 
for  payment  on  his  behalf  by  the  Com¬ 
missioner  of  a  portion  of  the  interest  on 
a  loan  as  determined  under  §  177.4:  (1) 
The  eligible  institution  at  which  the  stu¬ 
dent  has  been  accepted  for  enrollment  or 
which  he  is  attending  (and  in  good  stand¬ 
ing  as  determined  by  the  institution) 
must,  prior  to  the  making  of  such  loan, 

(i)  determine,  pursuant  to  paragraph  (c) 
of  this  section,  the  loan  amount  needed 
by  the  student,  if  any,  and  (ii)  recom¬ 
mend  that  the  lender  make  a  loan  in 
the  amount  so  determined,  and  (2)  the 
loan  must  not  exceed  the  eligible  institu¬ 
tion’s  recommendation  unless  the  basis 
for  the  lender’s  making  a  larger  loan  has 
been  reduced  to  writing  and  made  a  part 
of  the  lender’s  records.  In  addition,  in  the 
case  of  a  student  with  an  adjusted  fam¬ 
ily  income  equal  to  or  greater  than  $15,- 
000,  if  the  loan  exceeds  the  eligible  insti¬ 
tution’s  recommendation,  a  portion  of  the 
interest  on  such  loan  will  be  paid  pursu¬ 
ant  to  §  177.4  only  if  prior  to  making  the 
loan  the  lender  consults  with  the  eligible 
institution  with  respect  to  the  latter’s 
recommendation.  The  lender  must  keep 
a  record  of  such  consultation. 

(c)  (1)  The  determination  referred  to 
in  paragraph  (b)  of  this  section  is  to  be 
made  by  a  responsible  officer  of  the  eligi¬ 
ble  institution  concerned  by  subtracting 
from  the  amount  estimated  by  such  insti¬ 
tution  to  be  the  cost  of  attendance  at 
such  Institution  for  the  period  for  which 
the  loan  is  to  be  made,  the  expected  fam¬ 
ily  contribution  with  respect  to  such  stu¬ 
dent  plus  any  other  resources  or  student 
aid  that  such  institution  determines  to  be 
reasonably  available  to  the  student  dur¬ 
ing  such  period. 

(2)  For  the  purpose  of  this  paragraph 
the  “expected  family  contribution”  shall 
mean  the  amount  which  a  student,  his 
parents,  and  his  spouse  may  be  realis¬ 
tically  expected  to  contribute  toward  his 
postsecondary  education  for  the  aca¬ 


demic  period  to  be  covered  by  the  loan. 
The  determination  of  the  expected  family 
contribution  must  be  made  by  an  eligi¬ 
ble  institution  through  the  use  of  a 
method,  embodying  uniformly  applicable 
standards  and  criteria,  which  takes  into 
account  the  income,  assets,  and  resources 
of  the  student  and,  except  where  the  con¬ 
ditions  set  forth  in  §  177.3(c)  are  met,  the 
income,  assets,  and  resources  of  the  stu¬ 
dent’s  parents  and  spouse.  Any  method 
used  under  an  agreement  between  the  eli¬ 
gible  institution  and  the  Commissioner 
in  connection  with  the  administration 
of  any  other  program  of  Federal  financial 
assistance,  or,  until  further  notice,  the 
Alternate  Income  System,  the  American 
College  Testing  Program  system,  the 
College  Scholarship  Service  system,  or 
the  Income  Tax  system,  will  meet  the 
requirements  of  this  paragraph.  Other 
methods  may  meet  the  requirements 
of  this  paragraph  but  only  if,  except 
as  provided  in  subparagraph  (3)  of 
this  paragraph,  they  produce  results 
which  are,  on  the  whole,  not  dissimilar 
from  those  which  would  be  produced 
under  any  of  the  methods  referred  to  in 
this  paragraph.  The  eligible  institution 
should  make  appropriate  adjustments  to 
the  results  reached  under  any  of  the  ap¬ 
proved  methods  so  as  to  consider  more 
meaningfully  the  individual  circum¬ 
stances  of  the  student  involved  and, 
where  applicable,  his  parents  or  spouse. 
Information  about  the  generally  recog¬ 
nized  methods  of  needs  analysis  may  be 
obtained  from  State  or  private  nonprofit 
loan  guarantee  agencies,  the  regional  of¬ 
fices  of  the  U.S.  Office  of  Education,  and 
the  Division  of  Insured  Loans,  Bureau  of 
Higher  Education,  U.S.  Office  of  Educa¬ 
tion,  Washington,  DC  20202. 

(3)  With  respect  to  a  student  whose 
parents’  income  need  not  under  §  177.3 
(c)  be  considered  in  computing  his  ad¬ 
justed  family  income,  an  eligible  institu¬ 
tion  may  determine  such  student’s  ex¬ 
pected  family  contribution  through  the 
use  of  a  method  which,  by  taking  into 
account  the  family  responsibilities  of 
such  student,  produces  results  dissimilar 
from  those  which  would  be  produced 
under  any  of  the  methods  referred  to 
in  subparagraph  (2)  of  this  paragraph 
which  do  not  take  such  factors  into  ac¬ 
count.  Such  a  method  must  be  one  which 
has  been  promulgated  by  the  Commis¬ 
sioner  or  which  produces  results  which 
are,  on  the  whole,  not  dissimilar  from 
those  which  would  be  produced  under 
any  method  which  has  been  so  promul¬ 
gated. 

(d)  To  have  interest  payments  made 
on  his  behalf,  a  student  shall  submit  to 
the  lender  a  statement  in  such  form  as 
the  Commissioner  may  prescribe,  which 
shall  include: 

(1) A  certification  by  an  eligible  insti¬ 
tution  that  he  is  enrolled  at  the  institu¬ 
tion  or  has  been  accepted  for  enrollment: 

(2)  Information  necessary  to  deter¬ 
mine,  pursuant  to  f  177.3,  whether  his 
adjusted  family  income  is  less  than 
$15,000; 


(3)  A  statement  from  the  eligible  in¬ 
stitution  containing  the  determination 
and  the  recommendation  provided  for  in 
paragraph  (b)  of  this  section;  and 

(4)  Information  concerning  other 
loans  to  him  which  have  been  made 
under  programs  covered  by  this  part  or 
Part  178. 

(e)  The  lender,  acting  in  good  faith, 
may  in  the  absence  of  information  to  the 
contrary  rely  upon  statements  submitted 
by  the  borrower,  his  family,  or  an  eligible 
institution  pursuant  to  paragraph  (d)  of 
this  section. 

(f)  This  section  shall  apply  to  a  loan 
if  application  for  an  insurance  commit¬ 
ment  with  respect  to  such  loan  is  received 
after  February  28,  1973,  by  a  State  or 
private  nonprofit  agency  under  a  student 
loan  insurance  program  or  the  appro¬ 
priate  regional  office  of  the  U.S.  Office  of 
Education  under  the  program  of  Federal 
loan  insurance,  or  if  a  note  or  written 
evidence  of  a  loan  commitment  is  exe¬ 
cuted  after  February  28,  1973,  under  a 
direct  State  student  loan  program. 

(g)  Nothing  in  this  section  requires 
determination  of  need  for  a  loan  or  of  an 
expected  family  contribution  or  of  ad¬ 
justed  family  income  with  respect  to  the 
making  or  insuring  of  any  loan  covered 
by  this  part  as  to  which  no  application 
for  Federal  interest  benefits  is  made. 

(20  U.S.C.  1078) 

§  177.10  Affidavit. 

(a)  No  loan  or  loan  guarantee  may  be 
made  under  this  part  unless  the  student 
to  whom  it  is  made  has  filed  with  the 
lender  an  affidavit,  on  a  form  provided  or 
approved  by  the  Commissioner,  stating 
that  the  money  attributable  to  such  loan 
or  loan  guarantee  will  be  used  solely  for 
expenses  related  to  attendance  at  the 
eligible  institution  which  the  student 
intends  to  attend  or  is  attending. 

(b)  The  student  must  sign  the  affidavit 
in  the  presence  of  a  notary  or  other  per¬ 
son  who  is  legally  authorized  to  admin¬ 
ister  oaths  or  affirmations  and  who  does 
not  take  part  in  the  recruiting  of  students 
for  enrollment  at  the  eligible  institution 
which  the  student  intends  to  attend  or  is 
attending.  The  notary  or  other  person 
must  enter  his  signature  and,  as  appli¬ 
cable,  his  seal  or  stamp  on  the  affidavit 
form. 

(c)  The  affidavit  must  be  filed  with  the 
lender  before  the  lender  may  apply  for 
Federal  insurance  or  a  guarantee  from 
a  State  or  private  nonprofit  guarantee 
agency  or,  where  the  lender  operates  a 
direct  State  student  loan  program,  be¬ 
fore  the  loan  for  which  the  student  is 
applying  may  be  made.  The  lender  must 
retain  a  copy  of  the  affidavit  in  accord¬ 
ance  with  8  177.8(e).  A  copy  of  the  affi¬ 
davit  or  a  statement  that  the  affidavit 
has  been  filed  must  accompany  the 
lender’s  application  for  Federal  insur¬ 
ance  or  for  a  guarantee  from  a  State  or 
private  nonprofit  guarantee  agency. 

(20  UJS.C.  1082,  1088g) 

Effective  date.  The  amended  8  177.2 
shall  become  effective  as  of  March  1, 
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1973.  That  part  of  new  S  177.10  which 
does  not  merely  restate  or  interpret  the 
law  shall  become  effective  February  2, 
1973. 

Dated:  December  26, 1972. 

John  Ottina, 

Acting  U.S.  Commissioner 
of  Education. 

Approved:  December  26,  1972. 

Elliot  L.  Richardson, 

Secretary,  Health,  Education, 
and  Welfare. 

[FR  Doc.73-200  Filed  I-2-73;8:45  ami 

Title  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

[Docket  No.  19551;  FCC  72-1177] 

PART  73— RADIO  BROADCAST 
SERVICES 

Table  of  Assignments,  FM  Broadcast 
Stations 

First  report  and  order.  In  the  matter 
of  amendment  of  §  73.202(b),  Table  of 
Assignments,  FM  Broadcast  Stations. 
(Dublin  and  Atlanta,  Ga.;  Stftrkville, 
Miss.;  Helena,  Ark.),  Docket  No.  19551, 
RM-1821,  RM-1923,  RM-1864,  RM-1978. 

1.  The  Commission  has  before  it  the 
notice  of  proposed  rule  making,  released 
July  24,  1972  (37  F.R.  15320)  proposing 
an  amendment  of  §  73.202(b)  of  the  rules, 
the  Table  of  FM  Assignments.1  The  rule 
making  proceeding  was  instituted  on  the 
basis  of  four  petitions  for  assignment  of 
FM  channels  to  communities  which  were 
either  conflicting  or  linked  with  one  of 
the  other  proposals.  Subsequent  to  the 
issuance  of  the  notice,  six  other  petitions 
were  consolidated  into  the  proceeding  as 
counterproposals.  This  report  and  order 
concerns  only  the  petition  for  a  change 
in  the  assignment  at  Helena,  Ark.,  RM- 
1978.  At  a  later  date,  a  report  and  order 
will  be  issued  on  the  remaining  petitions. 

2.  The  notice  observed  that  the  opera¬ 
tion  of  Station  KCRI  licensed  to  Radio 
Helena,  Inc.,  on  Channel  298,  was  causing 
second  harmonic  Interference  in  the 
Helena,  Ark.,  area  to  the  reception  of  the 
television  signal  of  a  Memphis,  Tenn., 
station  operating  on  Channel  13.  It  ap¬ 
peared  that  although  Radio  Helena  had 
taken  corrective  steps  to  rectify  the  in¬ 
terference  problems,  none  of  the  steps 
proved  effective.  In  the  face  of  an  eco¬ 
nomic  boycott,  the  station  reduced  its 
radiated  power  from  48.8  kilowatts  to  1.2 
kilowatts,  but  some  problems  still  re¬ 
mained.  Since  another  Class  C  channel 
was  not  available  for  Helena,  Radio 
Helena  requested  substitution  of  Chan- 


1  Also  there  Is  a  motion  to  sever  and  request 
for  immediate  grant  filed  Oct.  20,  1972,  by 
Radio  Helena,  Inc.,  licensee  of  Station  KCRI 
(FM),  Helena,  Ark.  Since  the  action  to  be 
taken  herein  would  not  prejudice  the  pro¬ 
posals  filed  by  other  parties  to  the  proceed¬ 
ing,  we  win  grant  the  motion. 


nel  276A  for  Channel  298.  However,  this 
required  a  change  in  the  assignment  at 
Clarksdale,  Miss.,  from  Channel  276A  to 
Channel  292A  which  coincided  with  part 
of  an  Atlanta,  Ga.,  package  of  proposed 
changes.  The  Radio  Helena  petition  was 
thus  made  a  part  of  this  rule  making 
proceeding.  In  addition,  since  Radio 
Helena  wished  to  continue  operating 
from  its  present  site,  and  since  on  the 
basis  of  the  information  then  filed  the 
distance  separation  from  the  proposed 
channel  would  be  short-spaced  less  than 
1  mile-  to  Station  WREC-FM,  Memphis, 
Term.,  operating  on  Channel  274,  it  re¬ 
quested  a  waiver  of  the  rule.  In  its  motion 
to  sever,  Radio  Helena  stated  that  it  had 
furnished  Incorrect  coordinates  for  its 
transmitter  site.  The  distance  based  on 
the  corrected  information,  shows  that  the 
KCRI  site  would  meet  the  minimum 
mileage  separation  requirement  to  Sta¬ 
tion  WREC-FM.  Thus,  no  further  con¬ 
sideration  need  be  given  to  the  request 
for  a  waiver  of  the  rule. 

3.  We  believe  that  it  would  be  in  the 
public  interest  to  sever  the  proposal  for 
Helena,  Ark.,  from  other  proposals  in 
this  proceeding,  and  grant  the  petition 
for  substitution  of  an  FM  assignment. 
The  connecting  link  of  the  Helena  pro¬ 
posal  with  the  Atlanta  package  of  pro¬ 
posed  changes  is  Clarksdale,  Miss.  If 
channel  292A  were  to  be  substituted  for 
channel  276A  at  Clarksdale,  the  change 
there  would  not  affect  the  assignment  at 
Oxford,  Miss. — either  the  present  or  the 
proposed  assignment.  Oxford  is  presently 
assigned  channel  248  and  would  be 
changed  to  channel  278  by  the  Atlanta 
proposal,  which  in  turn  requires  a  change 
at  Clarksdale  to  channel  292A.  The 
severance  and  grant  of  the  Helena  pro¬ 
posal  therefore  would  not  affect  what¬ 
ever  action  that  may  be  taken  later  on 
the  Atlanta  proposal.  Further,  the  adop¬ 
tion  of  the  proposed  change  in  the  as¬ 
signment  at  Helena  would  provide 
immediate  relief  to  Station  KCRI  from 
its  limited  power  operation. 

4.  There  is  one  other  matter  which 
must  be  taken  into  consideration.  The 
proposal  in  RM-1978  was  to  delete  chan¬ 
nel  298  at  Helena,  Ark.,  and  substitute 
Channel  276A  therefor.  To  accomplish 
this  change,  the  notice  herein  also  pro¬ 
posed  substitution  of  channel  292A  for 
channel  276A  at  Clarksdale,  Miss.  In 
passing,  the  notice  mentioned  that  the 
deletion  of  channel  298  at  Helena  would 
make  it  free  for  use  elsewhere,  and  it  was 
noted  that  the  petitioner  for  the  change 
at  Helena  mentioned  Stuttgart,  Ark.,  as 
a  likely  location.  (See  Policy  to  Govern 
the  Change  of  FM  Channels  to  Avoid 
Interference  to  Television  Reception, 
Public  Notice,  FCC  66-106,  Feb.  3, 
1966.)  However,  the  notice  (released 
July  24,  1972)  did  not  contain  a  proposal 
to  assign  channel  298  to  Stuttgart.  On 
July  21,  1972,  Carroll  D.  Caldwell  filed 
a  petition  for  rule  making  (RM-2020) 
to  assign  channel  295  to  Little  Rock, 
Ark.,  a  proposal  which  would  conflict 
with  assignment  of  channel  298  to  Stutt¬ 
gart.  Through  error,  in  a  public  notice 
released  August  4,  1972  (FCC  Report  No. 
825),  it  was  announced,  pursuant  to  our 


cutoff  procedures  in  FM  rule  making 
proceedings,  that  RM-2020  would  be  con¬ 
sidered  as  a  counterproposal  in  this 
docket.  In  a  Public  Notice  (FCC  No.  833) 
released  October  2,  1972,  we  corrected 
that  error  by  announcing  that  RM-2020 
would  not  be  considered  in  this  docket. 
The  basis  for  this  was  that,  since  there 
was  no  outstanding  proposal  to  assign 
channel  298  to  Stuttgart,  it  was  im¬ 
proper  to  associate  RM-2020  with  this 
docket  as  a  counterproposal. 

5.  Mr.  Caldwell  on  October  17,  1972, 
filed  a  petition  for  reconsideration  of  the 
October  2  action  urging,  among  other 
things,  that  comments  have  been  filed  in 
this  proceeding  going  to  the  merits  of  his 
Little  Rock  proposal  and  that  to  remove 
RM-2020  from  this  docket  will  cause  Mr. 
Caldwell  to  suffer  a  delay  of  many 
months  before  it  again  reaches  the  pro¬ 
cedural  posture  that  it  had  in  this  pro¬ 
ceeding.  The  short  answer  to  this  is  that 
the  Caldwell  petition  (RM-2020)  was  er¬ 
roneously  injected  into  this  docket  and 
we  see  no  reason  why  it  should  be  re¬ 
tained,  especially  since  an  opposition  filed 
against  it  raises  problems  the  solution  of 
which  could  unduly  delay  a  final  dispo¬ 
sition  of  RM-1978  concerning  Helena.’ 
Accordingly,  the  petition  for  reconsidera¬ 
tion  will  be  denied.  When  the  Caldwell 
petition  for  rule  making  is  acted  on,  all 
filings  directed  at  it  when  it  was  filed,  or 
filed  as  comments  in  the  present  docket 
will  be  taken  into  consideration. 

6.  The  authority  for  the  actions  taken 
herein  is  contained  in  sections  4(i),  303 
(g)  and  (r),  and 307(b)  of  the  Communi¬ 
cations  Act  of  1934,  as  amended. 

7.  Accordingly,  it  is  ordered.  That  ef¬ 
fective  February  2, 1973,  the  Table  of  FM 
Assignments  (§  73.202(b)  of  the  rules)  is 
amended  with  respect  to  the  cities  listed 
below  to  read  as  follows : 

City  Channel  No. 

Helena,  Ark .  276A 

Clarksdale,  Miss _  269A,  292A 

8.  It  is  further  ordered,  That  effective 
February  2, 1973,  and  pursuant  to  section 
316(a)  of  the  Communications  Act  of 
1934,  as  amended,  the  outstanding  li¬ 
cense  held  by  Radio  Helena,  Inc.,  for  Sta¬ 
tion  KCRI(FM),  Helena,  Ark.,  is  modi¬ 
fied  to  specify  operation  on  Channel  276A 
in  lieu  of  Channel  298  subject  to  the  fol¬ 
lowing  conditions: 

(a)  The  licensee  shall  inform  the 
Commission  in  writing  by  no  later  than 
January  15,  1973,  of  its  acceptance  of 
this  modification. 

(b)  The  licensee  shall  submit  to  the 
Commission  by  February  2,  1973,  all 
necessary  information  complying  with 
the  applicable  technical  rules  for  modifi¬ 
cation  of  authorization  to  cover  the  op¬ 
eration  of  Station  KCRI(FM)  on  Chan¬ 
nel  276A  at  Helena,  Ark. 

(c)  The  licensee  may  continue  to  op¬ 
erate  on  Channel  298  under  its  outstand¬ 
ing  authorization  until  it  is  ready  to  op¬ 
erate  on  the  new  frequency.  Within  30 
days  of  commencing  operation  on  Chan- 


1  Mr.  Caldwell  will  not  be  penalized  as  his 
petition  wlU  receive  action  In  turn  based  on 
Its  original  filing  date. 
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nel  276A,  the  licensee  shall  submit  meas¬ 
urement  data  of  the  sort  normally  re¬ 
quired  In  an  application  for  an  PM 
broadcast  station  license. 

(d)  The  licensee  shall  not  commence 
operation  on  Channel  276A  without  prior 
authorization  from  the  Commission. 

9.  It  is  further  ordered.  That  the  mo¬ 
tion  to  sever  and  request  for  immediate 
grant  filed  October  20,  1972,  by  Radio 
Helena,  Inc.,  is  granted,  and 

10.  It  is  further  ordered.  That  the  peti¬ 
tion  for  reconsideration  filed  October  17, 
1972,  by  Carroll  D.  Caldwell  Is  denied. 

(Secs.  4,  303,  307,  48  Stat.,  as  amended,  1068, 
1082, 1083;  47  U.S.C.  154,  303,  307) 

Adopted:  December  20, 1972. 

Released:  December  27,  1972. 

Federal  Communications 
Commission, 

[seal]  BenP.  Waple, 

Secretary. 

[FR  Doc.73-61  Filed  l-2-73;8:45  am] 


[Docket  No.  19491;  FCC  72-1174] 

PART  73— RADIO  BROADCAST 
SERVICES 

Table  of  Assignments,  FM  Broadcast 
Stations 

Report  and  order.  In  the  matter  of 
amendment  of  $  73.202(b),  Table  of  as¬ 
signments,  FM  Broadcast  Stations. 
(Front  Royal,  Va.;  Morro  Bay,  Calif.; 
Vieques,  P.R.),  Docket  No.  19491,  RM- 
1769,  RM-1789,  RM-1792. 

1.  On  April  19,  1972,  the  Commission 
adopted  a  notice  of  proposed  rule  mak¬ 
ing  (FCC  72-355,  released  April  25, 1972) 
in  the  above-entitled  matter.  That  no¬ 
tice,  which  we  presently  have  before  us, 
discussed  the  amendment  of  section 
73.202(b)  of  our  rules  in  respect  to  three 
FM  channel  allocations.  Each  will  be  dis¬ 
cussed  seriatim  below.  All  population 
statistics  cited  are  from  the  1970  U.S. 
census  unless  otherwise  specified. 

RM-1769,  Front  Royal,  Va. 

2.  On  March  19,  1971,  WFTR,  Inc. 
(WFTR)  filed  a  petition  requesting  the 
assignment  of  FM  channel  237A  to  Front 
Royal,  Va.  The  notice  of  proposed  rule 
making  cited  above  set  out  the  proposal 
for  exploration  in  this  rule  making  pro¬ 
ceeding.  No  other  revision  in  the  FM 
table  of  assignments  was  proposed.  The 
only  party  filing  comments  with  respect 
to  the  proposal  is  petitioner. 

3.  Front  Royal,  Va.  (population  8,211) 
is  the  county  seat  of  Warren  County 
(population  15,301).  The  only  standard 
broadcast  station  in  Front  Royal 
(WFTR),  a  class  IV  operation.  Is  li¬ 
censed  to  the  petitioner.  Channel  257A, 
the  only  FM  assignment  in  the  commu¬ 
nity,  is  occupied  by  Wayside  Broadcast¬ 
ing  Corp.  which  holds  a  CP  for  WFFV 
at  Front  Royal. 

4.  WFTR’s  comment  basically  is  a 
reiteration  of  its  original  petition,  the 
public  interest  showing  of  which  was  set 
forth  in  the  notice  of  proposed  rule 
making  in  this  docket.  It  is  maintained 


that  but  12  of  Virginia’s  96  counties 
have  a  higher  per  capita  income  than 
Warren  County,  and  that  only  eight  have 
a  higher  median  income.  The  pleadings 
indicate  that  over  one-half  of  the  popu¬ 
lation  of  Warren  County  is  under  31 
years  of  age,  and  that  the  average  fam¬ 
ily  size  of  the  population  is  3.42  persons. 
Over  two-thirds  of  these  families  have 
children  under  18  years  of  age.  In  light 
of  these  facts  petitioner  concludes  that 
Warren  County  and  Front  Royal  are 
dynamic  and  growing  areas.  WFTR  as¬ 
serts  that  its  standard  broadcast  station 
is  severely  limited  in  its  nighttime  cover¬ 
age  and  that  the  proposed  FM  service 
would  increase  the  nighttime  coverage 
of  its  present  programing  from  9  square 
miles  to  615  square  miles. 

5.  In  view  of  the  foregoing  and  the 
facts  that:  no  oppositions  have  been 
filed,  no  existing  assignment  or  service 
will  be  disturbed  by  the  proposed  assign¬ 
ment  and  that  there  is  a  strong  interest 
on  the  part  of  petitioner  to  bring  Front 
Royal  and  its  surrounding  area  a  full¬ 
time  commercial  service,  we  find  it  in 
the  public  interest  to  amend  5  73.202(b) 
of  our  rules  to  assign  FM  channel  237A 
to  Front  Royal,  Va.1 

RM-1789,  Morro  Bay,  Calif. 

6.  The  notice  of  proposed  rule  making 
in  this  proceeding,  in  response  to  a  pe¬ 
tition  filed  on  April  9,  1971  and  a  supple¬ 
ment  received  on  May  14,  1971,  by  Min¬ 
eral  King  Broadcasters  and  Mr.  Elbert 
H.  Dean,  a  joint  venture  doing  business 
as  Morro  Bay  Broadcasters  (Bay  Broad¬ 
casters)  ,  proposed  to  assign  FM  channel 
283  to  Morro  Bay,  Calif.  No  other 
changes  in  the  FM  table  of  assignments 
are  required  or  proposed.  In  response  to 
the  notice  comments  were  received  from 
petitioner  and  Central  California  Com¬ 
munications  Corp.  (licensee  of  FM  sta¬ 
tion  KSBY-FM,  channel  227,  San  Luis 
Obispo,  Calif.)  (KSBY) .  Both  partici¬ 
pating  parties  also  filed  reply  comments. 

7.  San  Luis  Obispo  County,  Calif,  has 
a  population  of  105,690  persons.  It  con¬ 
tains  the  city  of  Morro  Bay  with  7,109 
residents.  The  FM  table  of  assignments 
contains  no  assignment  for  Morro  Bay. 
Petitioner  presently  holds  a  CP  (BP- 
14338)  for  the  construction  of  KBAI 
with  which  it  expects  to  serve  the  com¬ 
munity  as  a  daytime-only  standard 
broadcast  station. 

8.  Bay  Broadcasters'  comment  assures 
the  Commission  of  its  present  intention 
to  apply  for  channel  283  upon  assign¬ 
ment  of  the  channel  to  Morro  Bay,  Calif., 
and  incorporates  by  reference  its  former 
pleadings.  Apparently  petitioner  is  of  the 
view  that  our  notice’s  presentation  of 
its  position  adequately  describes  its 
contentions. 

9.  KSBY  opposes  the  proposed  assign¬ 
ment  of  channel  283  to  Morro  Bay,  Calif., 
basically  on  the  ground  that  a  class  B 


1  Due  to  the  existence  of  station  WQMC  on 
channel  237A  at  Charlottesville,  Va.,  the 
transmitter  site  for  any  Front  Royal  Btatlon 
established  on  channel  237A  will  have  to  be 
located  at  a  minimum  of  4  miles  north  of 
the  community. 


operation  at  Morro  Bay  would  do  its  sta¬ 
tion  (KSBY-FM,  FM  channel  227,  San 
Luis  Obispo,  Calif.,  12  miles  distant)  eco¬ 
nomic  harm  through  competition.  In  op¬ 
posing  the  Morro  Bay  assignment  it  also 
offers  a  variety  of  public  interest  con¬ 
siderations,  which  in  its  view,  militate 
against  the  assignment  of  channel  283  to 
Morro  Bay.  It  is  KSBY’s  belief  that  Bay 
Broadcasters  seeks  the  assignment  of 
channel  283  to  Morro  Bay  only  to  serve 
the  city  of  San  Luis  Obispo  (“a  Suburban 
Issue”)  and  that  such  competition  to  the 
existing  services  at  San  Luis  Obispo  will 
result  in  “economic  chaos.”  *  No  financial 
or  economic  statistics  are  offered  to  sup¬ 
port  this  position.  In  view  of  the  facts 
that  the  proposed  channel  283  would 
meet  our  minimum  mileage  separation 
requirements  for  assignment  to  San  Luis 
Obispo  directly,  and  that  petitioner  is  not 
seeking  to  have  the  channel  assigned  to 
that  community,  but  instead  is  seeking 
to  have  the  proposed  assignment  made  to 
Morro  Bay,  12  miles  distant,  we  cannot 
agree  that  any  “Suburban  Issue”  exists 
in  this  matter.  In  brief,  if  Bay  Broad¬ 
casters’  intent  was  to  create  a  new  serv¬ 
ice  for  San  Luis  Obispo  it  could  do  so 
simply  by  seeking  the  assignment  of 
channel  283  directly  to  that  community. 
In  light  of  the  material  Bay  Broadcasters 
has  set  out  concerning  Morro  Bay  (see 
reference  in  paragraph  8,  supra) ,  the  dis¬ 
tance  between  San  Luis  Obispo  and 
Morro  Bay  and  the  rugged  terrain  be¬ 
tween  them  (which  tends  to  separate 
them  socially  and  commercially)  we  are 
convinced  that  the  two  cities  are  basi¬ 
cally  independent  entities,  each  with 
their  own  interests,  needs,  and  tastes. 
With  respect  to  the  question  of  any  pos¬ 
sible  undesirable  economic  competition 
between  the  proposed  FM  station  at 
Morro  Bay  and  KSBY’s  service  at  San 
Luis  Obispo  (“a  Carroll  issue”),  we  must 
follow  our  long  established  standard  pol¬ 
icy  of  normally  considering  such  ques¬ 
tions  only  in  connection  with  objections 
raised  at  the  time  of  specific  applications 
for  licensing.  Here,  however,  we  do  wish 
to  note,  that  both  commercial  FM  as¬ 
signments  in  San  Luis  Obispo  are  class  B 
in  power  and  that  they  will  give  any 
Morro  Bay  service  some  competition — a 
competition  which  may  make  any  Morro 
Bay  service  infeasible  if  it  wTere  without 
equal  power. 

10.  There  are  a  number  of  general  pub¬ 
lic  interest  considerations  which  KSBY 
brings  to  our  attention  in  attempting  to 
demonstrate  that  the  assignment  of 
channel  283  should  not  be  made  to  Morro 
Bay:  first,  it  argues  that  the  general 
assignment  policy  of  the  Commission 
correctly  is  to  assign  class  B  and  C  FM 
channels  to  large  cities  and  class  A  FM 
channels  to  small  communities  such  as 
Morro  Bay.  Therefore  it  maintains  that 


•The  population  of  San  Luis  Obispo  is 
28,036.  It  has  two  commercial  FM  class  B 
assignments,  227  (KSBY-FM)  and  241 
(KUNA(FM) ).  Three  standard  broadcast  sta¬ 
tions  are  licensed  In  the  community:  KSLY, 
KVEC,  and  KATY. 
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the  assignment  of  a  class  B  channel  to 
Morro  Bay  conflicts  with  our  general 
assignment  policy  and  is  unprecedented. 
In  response  Bay  Broadcasters  lists  the 
following  small  California  communities 
with  their  populations  asserting  that 
each  has  a  class  B  FM  assignment: 
Alturas  (2,799),  Auburn  (6,570),  Bishop 
<3.498),  Blythe  (7,047),  Burney  (2,190), 
Dinuba  (7,917),  Needles  (4,051),  Oakdale 
(6.594),  and  Twenty-nine  Palms  (5,667). 
Petitioner  maintains  that  there  is  an 
established  exception  to  the  general  as¬ 
signment  policy  noted  by  KSBY,  i.e.,  that 
class  B  and  C  FM  channels  are  assigned 
by  the  Commission  to  small  communi¬ 
ties  when  there  are  circumstances  which 
demonstrate  that  a  class  A  FM  channel 
would  not  serve  a  sufficient  number  of 
people  to  make  a  class  A  assignment  eco¬ 
nomically  feasible  because  of  the  small¬ 
ness  of  the  community  itself  when  sur¬ 
rounding  populations  are  not  included  in 
the  radio  service.  After  examining  the 
pleadings  we  agree  with  petitioner  that 
Morro  Bay  (population  7,109)  is  the  type 
of  community  which  requires  a  class  B 
FM  assignment  in  order  for  an  FM  sta¬ 
tion  to  survive  there  and  have  sufficient 
support  to  provide  attractive  program¬ 
ing.  Moreover,  an  FM  station  at  Morro 
Bay  must  be  strong  enough  economically 
to  survive  competition  from  the  two  sta¬ 
tions  operating  on  class  B  channels  at 
San  Luis-  Obispo,  12  miles  distant.  (It 
Is  noted  that  the  Pacific  Ocean  lies  to  the 
west  of  Morro  Bay,  and  there  are  moun¬ 
tains  to  the  north,  south,  and  east.  How¬ 
ever,  it  appears  that  the  mountainous 
terrain  is  such  that  the  passage  of  FM 
signals  may  be  limited  but  not  barred.)  * 

11.  Second,  KSBY  asserts  that  the  as¬ 
signment  of  channel  283  to  Morro  Bay 
is  not  in  the  public  interest  because  it 
precludes  the  assignment  of  adjacent  or 
cochannels  to  11  other  California  com¬ 
munities:  Camarillo  (19,219),  King  City 
(3,717),  Lompoc  (25,284),  Ojai  (5,591 ), 
Oxnard  (71,225),  Paso  Robles  (7,168), 
San  Luis  Obispo  (28,036),  Santa  Bar¬ 
bara  (70,215),  Santa  Maria  (32,749), 
Santa  Paula  (18,001),  and  Ventura  (55,- 


*  Based  on  theoretical  engineering  studies, 
petitioner’s  pleadings  optimistically  suggest 
that  a  class  B  FM  station,  operating  with  60 
kilowatts  and  antenna  height  of  500  feet 
above  average  terrain  at  Morro  Bay  would 
provide  service  to  200,384  persons  In  an  area 
of  2.639  square  miles  and  that,  although  It 
would  not  provide  a  first  service,  It  would 
provide  a  second  service,  to  4,090  persons  In 
an  area  of  698  square  miles,  or  2.05  percent 
of  the  population  and  26.5  percent  of  the 
area  within  the  1  mv./m.  contour.  In  contrast 
thereto.  Bay  Broadcasters  asserts  that  a  class 
A  FM  station,  operating  with  a  maximum 
facility,  would  provide  service  to  56,561  per¬ 
sons  In  an  area  of  only  426  square  miles,  and 
a  second  service  to  53  persons  In  an  area  of 
only  13  square  miles,  or  0.09  percent  of  the 
population  and  3.1  percent  of  the  area  within 
the  1  mv./m.  contour.  KSBY  quarrels  with 
these  statistics  and  suggests  that  substan¬ 
tially  fewer  people  will  be  served  by  the  pro¬ 
posed  new  service.  Although  it  Is  difficult  to 
make  a  conclusive  judgment  from  the  mate¬ 
rial  before  us,  we  tend  to  concur  with  KSBY 
on  this  point. 


797).  Bay  Broadcasters’  engineering 
study  and  our  analysis  indicate  that 
KSBY  is  simply  incorrect  in  this  state¬ 
ment.  The  assignment  of  channel  283 
to  Morro  Bay  has  no  preclusionary  effect 
on  nine  of  the  11  communities  listed  by 
KSBY  because  of  the  existence  of  other 
assignments  (in  a  number  of  instances 
more  than  one)  which  already  preclude 
assignment  to  the  nine  communities  of 
any  FM  channel  related  to  channel  283. 
The  Morro  Bay  assignment  itself  would 
preclude  an  assignment  only  at  Paso 
Robles  or  San  Luis  Obispo.  Paso  Robles’ 
population  supra  is  approximately  that 
of  Morro  Bay’s.  This  community  has 
one  standard  broadcast  station  licensed 
(an  unlimited  time  KPRL)  while  FM 
Station  KPRA  broadcasts  on  FM  chan¬ 
nel  232A  assigned  to  the  community.  San 
Luis  Obispo  (population  28,036)  has 
three  operative  standard  broadcast  sta¬ 
tions  and  two  commercial  FM  stations 
located  in  it,  supra  footnote  2.  Morro 
Bay  has  no  operative  broadcast  station 
and  without  the  establishment  of  the 
proposed  FM  service  no  prospect  for  a 
first  fulltime  local  service.  Furthermore 
there  is  no  demand  for  an  additional  FM 
service  at  either  Paso  Robjes  or  San 
Luis  Obispo.  Clearly,  under  these  cir¬ 
cumstances,  it  is  in  the  pdblic  interest  to 
prefer  a  first  fulltime  local  service  for 
Morro  Bay  rather  than  additional  local 
service  to  either  Paso  Robles  or  San 
Luis  Obispo.  We  note,  from  the  view  of 
the  private  interest  of  KSBY,  that  the 
assignment  of  channel  283  to  San  Luis 
Obispo  would  be  undesirable  in  that 
such  an  assignment  would  indeed  provide 
that  which  it  wishes  to  avoid,  new  direct 
competition  with  its  San  Luis  Obispo 
FM  station,  KSBY-FM.  In  sum,  on  this 
point,  we  affirm  the  statement  made  in 
our  notice  of  proposed  rule  making  in 
this  proceeding: 

•  •  •  the  assignment  of  channel  283  to 
Morro  Bay  will  not  have  a  preclusionary  ef¬ 
fect  on  other  assignments  which  would  be 
opposed  to  the  public  Interest. 

12.  Third,  KSBY  maintains  that 
Morro  Bay  does  not  need  an  FM  assign¬ 
ment  because: 

Morro  Bay  Is  currently  served  by  at  least 
four  nearby  AM  radio  stations,  KVEC,  KATY, 
KSLY,  San  Luis  Obispo;  and  KFYV  In  Ar¬ 
royo  Grande  •  •  •.  In  addition  to  the  AM 
stations,  Morro  Bay  Is  also  served  by  at  least 
two  FM  stations,  namely  KSBY-FM  and 
KATY-FM  (KUNA(FM)  J,  both  located  In 
San  Luis  Obispo  •  •  •. 

Petitioner  sets  out  several  facts  concern¬ 
ing  the  listed  stations’  power,  tower 
height,  and  distance  from  Morro  Bay  and 
concludes  from  them  that  the  only  full¬ 
time  external  FM  service  received  in 
Morro  Bay  with  a  useable  signal  is  that 
of  KSBY-FM  and  that  the  only  useable 
signal  at  nighttime  in  Morro  Bay  re¬ 
ceived  from  a  listed  standard  broadcast 
station  is  that  of  KVEC.  It  is  our  view  in 
this  matter,  as  in  many  other  proceed¬ 
ings,  that  the  key  question  with  respect 
to  the  community  of  Morro  Bay  is  not 
how  many  radio  services  it  may  receive 
from  other  communities,  but  rather,  its 


need  for  a  first  local  fulltime  radio  serv¬ 
ice.4  Clearly,  from  the  facts  set  out  in 
this  proceeding,  Morro  Bay  is  an  inde¬ 
pendent  community  which  has  its  own 
special  needs,  problems,  tastes,  and  in¬ 
terests.  It  appears  that  its  broadcast  re¬ 
quirements  can  only  be  met  effectively 
by  the  establishment  of  a  first  fulltime 
local  radio  voice:  therefore,  on  the  over¬ 
all  view,  we  must  adhere,  in  this  matter, 
to  the  emphasis  we  normally  place  on  the 
creation  of  first  local  radio  facilities. 

13.  In  light  of  the  above  facts,  analy¬ 
ses,  and  discussions  we  find  that  the  pub¬ 
lic  interest  mandate  of  section  307(b)  of 
the  Communications  Act  of  1934,  as 
amended  is  best  forwarded  by  the  as¬ 
signment  of  FM  channel  283  to  Morro 
Bay,  Calif. 

RM-1793,  Vieques,  Puerto  Rico 

14.  In  response  to  a  petition  filed  by 
Mr.  Carlos  Juan  Colon  Ventura  on 
May  7,  1971,  the  notice  of  proposed  rule 
making  in  this  proceeding  proposed  to 
assign  FM  channel  255  to  the  Island  of 
Vieques,  Puerto  Rico.  No  other  change  in 
the  FM  table  of  assignments  was  pro¬ 
posed  in  connection  with  the  Vieques 
proposal.  Petitioner  filed  timely  com¬ 
ments  on  the  last  day  for  so  doing, 
June  2,  1972.  Pan  Caribbean  Broadcast¬ 
ing  Corp.  (Pan  Caribbean) ,  license  of  FM 
station  WMDD-FM  (operating  on  FM 
channel  243)  and  standard  broadcast 
station  WMDD,  both  at  Fajardo,  Puerto 
Rico,  late  filed  an  opposing  comment  on 
August  8,  1972.  The  time  for  filing  reply 
comments  had  passed  as  of  June  12, 1972. 
Pan  Caribbean  explains  that  it  had  in¬ 
advertently  failed  to  notice  the  notice  of 
proposed  rule  making  in  this  proceeding 
and  requests  that  we  consider  its  com¬ 
ments  in  order  to  have  the  public  inter¬ 
est  factors,  with  which  it  asserts  it  is 
concerned,  before  us.  We  have  con¬ 
sidered  the  matter  and  notwithstanding 
our  concern  with  the  extent  of  the  late 
filing  have  decided  to  accept  Pan  Carib¬ 
bean’s  comments  in  this  proceeding 
both  because  we  are  of  the  view  that  all 
public  interest  matters  should  be  con¬ 
sidered  and  because  no  objections  have 
been  filed  to  so  doing  by  counsel  for  Mr. 
Ventura.  The  record  indicates  that  Mr. 
Ventura's  attorneys  have  been  served  a 
copy  of  the  objecting  comments  by  mail 
on  August  8,  1972. 

15.  There  is  no  FM  assignment  on  the 
island  of  Vieques.  Fhierto  Rico  with  its 
population  of  7,767  residents.  WIW,  a 
standard  broadcast  station,  is  licensed  to 
the  Calvary  Baptist  Mission  of  Ihierto 
Rico,  on  Vieques.  An  application  has  been 
accepted  proposing  the  construction  of  a 
standard  broadcast  station  to  use  1039 
kHz  on  Vieques,  BP-19204  filed  by  Vie¬ 
ques  Radio  Corp.“  This  application  is  mu- 


*  We  are  aware  that  there  Is  a  construction 
permit  outstanding  (BP-14338)  (held  by 
Bay  Broadcasting)  for  construction  of  a  first 
standard  broadcast  station  In  Morro  Bay.  We 
note  however  that  the  construction  permit 
for  KABI  will  only  permit  the  establishment 
of  a  daytime-only  standard  broadcast 
station. 

•Vieques  Radio  Corp.  formerly  sought  a 
standard  broadcast  service  for  Vieques  on 
1540  kHz  which  has  been  revised  in  the  sub¬ 
ject  application  to  operate  on  1030  kHz. 
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tually  exclusive  with  three  applications 
proposing  standard  broadcast  stations  at 
San  Juan,  Puerto  Rico  (BP-19073,  Mr. 
Augustine  L.  Cavallaro;  BP-19202,  Sum¬ 
mit  Broadcasting  of  Puerto  Rico  Inc.; 
and  BP-19201,  Boricua  Broadcasting 
Corp.)  and  one  application  filed  propos¬ 
ing  a  standard  broadcast  station  at  Rio 
Grande,  Puerto  Rico  (BP-19203,  Mr.  Jose 
Fiqueroa,  Mr.  Antonio  L.  Ochoa,  and  Mr. 
Gonzalo  M.  Aponte  doing  business  as  Fi¬ 
queroa  &  Associates) . 

16.  Petitioner’s  comment  in  this  rule 
making,  RM-1792,  in  sum,  incorporates 
by  reference  its  earlier  pleading  and  af¬ 
firms  Mr.  Ventura’s  intention  to  apply  for 
a  construction  permit  for  a  station  on 
channel  255  if  it  is  assigned  to  Vieques. 
It  seems  that  Mr.  Ventura  is  of  the  view 
that  our  notice’s  description  of  his 
thoughts  are  correct  and  sufficient. 

17.  Pan  Caribbean  objects  to  Mr.  Ven¬ 
tura’s  proposal  on  the  basis  that  a  wide 
coverage  class  B  FM  channel  operating 
from  Vieques  would  put  a  useable  signal 
over  the  eastern  tip  of  the  main  island 
of  Puerto  Rico  and  thereby  compete  with 
its  stations  WMDD-FM,  channel  243,  and 
standard  broadcast  station  WMDD,  both 
at  Fajardo,  Puerto  Rico.  In  addition 
Pan  Caribbean  asserts  that  the  proposed 
FM  station  on  Vieques  would  compete 
with  an  expected  FM  service  at  Luquillo, 
Puerto  Rico  on  newly  assigned  (effective 
July  28,  1972)  FM  channel  221A.  In  an 
attempt  to  demonstrate  the  poor  eco¬ 
nomic  status  of  FM  broadcasting  on  the 
eastern  tip  of  the  main  island  of  Puerto 
Rico  it  alleges  that  the  class  B  channel, 
299,  assigned  to  Humacao,  Puerto  Rico,  is 
presently  lying  fallow  and  will  not  be 
activated  in  the  face  of  a  Vieques  serv¬ 
ice.  With  reference  to  the  distances  of 
two  of  the  communities  from  Vieques: 
Fajardo  is  approximately  19  miles  north¬ 
west  and  Luquillo  is  approximately  23 
miles  northwest.  Concerning  any  possible 
disadvantage  to  newly  assigned  channel 
221 A  at  Luquillo  we  note  only  that  the 
petitioner  who  requested  the  Luquillo  as¬ 
signment,  Mr.  Carlos  Rivera,  has  filed  no 
opposition  to  the  Vieques  proposal  and 
continued  to  seek  the  FM  assignment  to 
Luquillo  notwithstanding  the  knowledge 
he  must  have  had  concerning  the  Vieques 
proposal.  The  Vieques  proposal  was  origi¬ 
nally  filed  with  this  Commission  May  7, 


1971.  With  regard  to  channel  299  assigned 
to  Humacao,  it  is  presently  being  used  at 
Carolina,  Puerto  Rico  (WOLA-FM) 
under  our  prior  “25-mile  rule.”  Carolina 
is  approximately  40  miles  northwest  of 
Vieques.  No  opposition  to  the  Vieques  as¬ 
signment  has  been  filed  by  the  licensee 
of  WOLA-FM,  International  Broadcast¬ 
ing  Corp. 

18.  In  respect  to  economic  competition 
between  the  proposed  Vieques  FM  serv¬ 
ice  and  Pan  Caribbean’s  FM  and  AM 
combination  at  Fajardo,  we  observe  that 
WMDD-FM  is  located  on  a  class  B  chan¬ 
nel  (243),  which  has  the  same  power 
potential  as  the  class  B  assignment  under 
consideration  for  use  at  Vieques.  In  ac¬ 
cordance  with  our  long  established  policy 
we  here  advise  Pan  Caribbean  that  we  do 
not  normally  consider  Carroll  issues  in 
rule  making  proceedings  and  that  if  it 
wishes  to  file  an  objection  to  the  activa¬ 
tion  of  channel  255  at  Vieques  because  it 
believes  that  its  operations  will  receive 
undue  economic  competition  from  such 
an  FM  service,  it  may  file  an  opposition 
including  a  Carroll  issue  at  the  time  of 
any  specific  application  for  the  use  of 
channel  255  at  Vieques.  See  our  decision 
in  this  docket  (19491),  RM-1789,  Morro 
Bay,  Calif.,  supra. 

19.  As  public  interest  considerations 
Pan  Caribbean  emphasizes  the  small  size 
of  the  island  of  Vieques  and  its  popula¬ 
tion,  52  square  miles  and  7,767  persons, 
respectively.  It  maintains  that  class  A 
FM  channels  such  as  232A,  237A,  and 
280A  could  easily  serve  entire  Vieques. 
Pan  Caribbean  also  filed  an  exhibit  which 
appears  to  indicate  that  the  economy  on 
Vieques  is  sluggish.  We  agree  with  it  that 
Vieques  contains  a  small  population  and 
that  the  economy  does  not  appear  to  be 
active.  Because  of  these  facts  we  are  con¬ 
vinced  that  for  an  FM  service  to  be  eco¬ 
nomically  feasible  on  Vieques  it  requires 
the  power  which  will  enable  it  to  serve 
not  only  Vieques  and  the  boating  in  its 
surrounding  waters  but  in  addition  those 
segments  of  eastern  Puerto  Rico  which 
have  a  natural  connection  with,  and 
interest  in,  the  activity  of  the  Vieques 
community.  In  brief,  we  agree  with  peti¬ 
tioner  that  this  matter  is  one  of  those 
instances  when  a  wide  coverage  FM  serv¬ 
ice  must  be  assigned  to  a  small  and  iso¬ 
lated  community  in  order  for  the  sta¬ 


tion  to  have  service  area  sufficient  in  size 
to  make  the  FM  service  viable  from  the 
economic  view.  Too,  we  concur  with  Mr. 
Ventura’s  belief  that  a  first  local  full¬ 
time  commercial  FM  radio  service  on  Vie¬ 
ques  may  very  well  help  strengthen  and 
develop  the  community’s  economy.'1 

20.  On  balance,  we  have  come  to  the 
judgment  that  it  is  in  the  public  inter¬ 
est  to  amend  the  FM  table  of  assignments 
(§  73.202(b)  of  our  rules)  to  assign  chan¬ 
nel  255  to  Vieques,  Puerto  Rico.  Our  de¬ 
cision  is  based  on  the  above  facts,  dis¬ 
cussed  policies  and  the  mandate  of  sec¬ 
tion  307(b)  of  the  Communications  Act 
of  1934,  as  amended. 

21.  Authority  for  the  actions  taken 
herein  is  contained  in  sections  4(i),  303 
and  307(b)  of  the  Communications  Act 
of  1934,  as  amended. 

22.  Accordingly,  it  is  ordered,  That  ef¬ 
fective  February  2,  1973,  the  FM  table  of 
assignments  in  §  73.202(b)  of  the  Com¬ 
mission  rules  is  amended,  insofar  as  the 
cities  listed  below  are  concerned,  to  read 
as  follows: 

City  Channel  No. 

Front  Royal,  Va _  237A,  257A 

Morro  Bay,  Calif _  283 

Vieques,  P.R _  255 

23.  It  is  further  ordered.  That  this 
proceeding  (Docket  No.  19491,  RM-1769, 
RM-1789  and  RM-1792)  is  terminated. 

(Secs.  4,  303,  307,  48  Stat.,  as  amended,  1066, 
1082,  1083;  47  U.S.C.  154,  303,  307) 

Adopted:  December  20,  1972. 

Released:  December  27,  1972. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FR  Doc.73-60  FUed  l-2-72;8:45  am] 


a  One  of  the  factors  Pan  Caribbean  views  as 
militating  against  the  assignment  of  chan¬ 
nel  255  In  Vieques  is  the  pending  application 
for  the  use  of  1030  kHz  (BP-19204  filed  by 
Vieques  Radio  Corp.)  to  establish  a  standard 
broadcast  station  on  Vieques.  Its  reasoning 
Is  that  Vieques  will  have  sufficient  local  serv¬ 
ice  with  such  a  station.  Pan  Caribbean  in 
making  this  point  overlooks  the  fact  that 
the  Vieques  standard  broadcast  station  pro¬ 
posal  Is  mutually  exclusive  with  four  other 
proposals.  See  paragraph  13,  supra. 
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Proposed  Rule  Making 


DEPARTMENT  OF  STATE 

[  22  CFR  Part  86  1 

[Docket  No.  SD-102] 

MARITIME  DISASTERS,  AWARDS  AND 
SEIZURES 

Claims  Arising  Out  of  Seizures  of 
Vessels 

Notice  is  hereby  given  that  the  De¬ 
partment  of  State  proposes  to  revise  and 
amend  Part  86,  Chapter  I,  of  Title  22  of 
the  Code  of  Federal  Regulations  relat¬ 
ing  to  claims  arising  out  of  seizures  of 
vessels.  These  revisions  and  amendments 
are  necessary  to  implement  the  duties 
vested  in  the  Secretary  of  State  by  the 
Fishermen’s  Protective  Act,  as  amended 
by  Public  Law  92-569  of  October  26,  1972 
(22  U.S.C.  1971)  and  explain  the  proce¬ 
dures  to  be  followed  regarding  claims  for 
reimbursement. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions,  or 
objections  regarding  the  proposed  revi¬ 
sions  and  additions  to  the  Office  of  the 
Legal  Adviser,  Department  of  State, 
Washington,  D.C.  20520,  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

All  written  materials  or  suggestions 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in 
room  5421,  U.S.  Department  of  State, 
2201  C  Street  NW„  Washington,  DC,  on 
Monday  through  Friday  of  each  week 
from  8:45  a.m.  to  5:30  p.m. 

[seal!  U.  Alexis  Johnson, 

Acting  Secretary  of  State. 

December  26,  1972. 

1.  The  table  of  contents  of  Part  86, 
following  §  86.6.  would  read  as  follows: 
Sec. 

86.7  Seizures  of  vessels. 

86.8  Certification  by  Secretary  of  State  of 

fines,  fees,  and  other  direct  charges. 

86.9  Lien  on  vessel. 

86.10  Claims  arising  out  of  seizures  of 

vessels. 

86 . 1 1  Notification . 

86  12  Exemptions. 

Authority:  The  provisions  of  this  Part  86 
issued  under  section  4  of  the  Act  of  May  26, 
1949.  as  amended  (63  Stat.  Ill,  22  TJ.S.C. 
2658)  unless  otherwise  noted  and  delegation 
of  authority  No.  94-1  dated  March  6,  1969 
(34  F.R.  5512). 

2.  Section  86.7  is  reused  to  read  as 
follows : 

§  86.7  Seizures  of  vessels. 

(a)  When  a  private  vessel  documented 
or  certificated  under  the  laws  of  the 
United  States  is  seized  by  a  foreign 
country  on  the  basis  of  rights  or  claims 
in  territorial  waters  or  the  high  seas 
which  are  not  recognized  by  the  United 
States,  and 

(b)  There  is  no  dispute  of  material 


facts  with  respect  to  the  location  or 
activity  of  such  vessel  at  the  time  of 
the  seizure,  the  Secretary  of  State  shall, 
as  soon  as  practicable,  take  such  action 
as  he  deems  appropriate  to  attend  to 
the  welfare  of  such  vessel  and  its  crew 
while  it  is  held  by  such  country,  to 
secure  the  release  of  such  vessel  and 
crew,  and  to  immediately  ascertain  the 
amount  of  any  fine,  fee,  or  other  direct 
charge  which  had  been  paid  to  secure 
the  prompt  release  of  the  vessel  and  the 
crew. 

3.  The  heading  and  text  of  5  86.8  is 
revised  to  read  as  follows : 

§  86.8  Certification  by  Secretary  of  State 
of  fines,  fees,  and  other  direct 
charges. 

(a)  When  a  vessel  is  seized  under  the 
conditions  stated  in  §  86.7,  and  a  fine, 
license  fee,  registration  fee,  or  any  other 
direct  charge  has  been  paid  in  order  to 
secure  the  prompt  release  of  the  vessel 
and  crew,  the  legal  adviser  or  deputy 
legal  adviser,  acting  for  the  Secretary  of 
State,  shall,  as  soon  as  possible  after  as¬ 
certainment,  make  a  certification  to  the 
Secretary  of  the  Treasury  of  the  amount 
of  the  fine,  license  fee,  registration  fee, 
or  any  other  direct  charge  actually  paid 
for  reimbursement  to  the  owner  of  such 
vessel  from  the  Fishermen’s  Protective 
Fund,  as  authorized  by  the  Act  of  Oc¬ 
tober  26,  1972  amending  the  Fishermen’s 
Protective  Act  of  1967. 

(b)  As  a  condition  precedent  to  such 
certification,  the  owner  of  the  vessel  or 
his  agent  shall  furnish  the  Secretary  of 
State  a  “Certificate  of  Ownership  of  Ves¬ 
sel”  showing  that  the  vessel  was  docu¬ 
mented  or  certificated  under  the  laws 
of  the  United  States  at  the  time  of 
seizure. 

4.  The  heading  and  text  of  5  86.9  is 
revised  to  read  as  follows: 

§  86.9  Lien  on  vessel. 

The  amount  of  any  reimbursement 
from  the  Fishermen’s  Protective  Fund 
made  by  the  Secretary  of  the  Treasury  to 
the  owner  of  a  vessel  as  provided  in 
§  86.8  shall  constitute  a  lien  on  the  vessel 
which  may  be  recovered  in  proceedings 
by  libel  in  rem  in  the  district  court  of 
the  United  States  for  any  district  within 
which  the  vessel  may  be  found.  Such  lien 
shall  terminate  on  the  90th  day  after  the 
date  on  which  the  Treasury  check  of  re¬ 
imbursement  is  issued  to  the  owner  un¬ 
less  before  such  90th  day  the  United 
States  terminates  the  lien  or  initiates  ac¬ 
tion  to  enforce  the  lien.  The  Secretary  of 
State  shall  initially  determine  at  an  ap¬ 
propriate  time  before  the  90th  day 
whether  proceedings  shall  be  initiated  by 
the  United  States  to  enforce  such  lien. 
The  Secretary  of  State  shall  request  the 
Department  of  Justice  to  initiate  and 
conduct  the  lien  proceedings. 

5.  A  new  $  86.10  Is  added  to  read  as 
follows: 


§  86.10  Claims  arising  out  of  seizures  of 
vessels. 

(a)  Submission  of  claim.  (1)  Within  50 
days  after  reimbursement  of  a  fine,  fee. 
or  other  direct  charges  by  the  Secretary 
of  the  Treasury,  the  owmer  of  the  vessel 
shall  submit  a  properly  prepared  and 
documented  claim  to  the  Office  of  the 
Legal  Adviser,  Department  of  State, 
Washington,  D.C.  20520.  The  claim  may 
be  filed  by  the  owner  of  the  vessel  or  by 
an  authorized  agent.  When  filed  by  an 
agent,  the  claim  must  show  the  title  or 
capacity  of  the  person  presenting  the 
claim  and  must  be  accompanied  by  evi¬ 
dence  of  his  appointment  as  a  duly  au¬ 
thorized  agent. 

(2)  The  owner  of  the  vessel  or  his 
agent  may  within  15  days  after  notifica¬ 
tion  in  writing  by  the  Department  of 
State  of  the  invalidity  of  the  claim  or 
the  insufficiency  of  evidence  to  support 
the  claim,  submit  supporting  legal  briefs, 
additional  documents  or  evidence,  or  re¬ 
quest  a  review  of  the  claim  by  the  De¬ 
partment  of  State. 

(b)  Form  of  claim.  The  claim  shall  be 
prepared  in  the  form  of  a  sworn  state¬ 
ment,  in  triplicate,  and  shall  contain  in 
narrative  form  a  clear  chronological 
statement  of  the  following  facts : 

(1)  Name  and  address  of  claimant. 

(2)  Date  and  manner  in  which  claim¬ 
ant  became  a  national  of  the  United 
States. 

(3)  Date  and  manner  in  which  claim¬ 
ant  acquired  vessel  or  other  property 
involved. 

(4)  Name  of  home  port  of  vessel  at  time 
of  seizure  and  date  of  last  documenta¬ 
tion. 

(5)  Date  and  time  of  seizure  and  for¬ 
eign  government  making  the  seizure. 

(6)  Detailed  circumstances  of  the  sei¬ 
zure,  including  the  exact  place  of  seizure 
and  how  determined,  activities  of  the 
vessel  when  seized,  actions  of  the  seizing 
vessel,  etc. 

(7)  Names  of  official  and  agency  seiz¬ 
ing  the  vessel  and  description  of  seizing 
vessel. 

(8)  Hearings  afforded  the  captain  of 
the  vessel,  defenses  interposed  and  de¬ 
termination  of  the  tribunal,  including  the 
amount  of  the  fine  paid,  and/or  the 
license  fee,  registration  fee,  and  other 
direct  charges  exacted  as  a  condition  of 
release. 

(9)  Name  of  agency  to  which  amounts 
in  item  8  paid. 

(10)  Date  vessel  released  and  date 
sailed. 

(11)  Nature  and  amount  of  other 
losses  sustained  as  a  result  of  the  seizure. 

(c)  Evidence  to  be  submitted  by  claim¬ 
ant.  There  shall  be  attached  to  the  sworn 
statement  of  claim  documentary  evidence 
consisting  of  original  documents  or  cer¬ 
tified  copies  thereof  to  support  every 
allegation  in  the  sworn  statement.  The 
documents  filed  as  evidence  shall  be 
numbered  consecutively  and  cited  by 
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number  in  the  sworn  statement  in  sup¬ 
port  of  which  the  documents  are  filed. 
All  evidence  shall  be  filed  in  triplicate. 
The  original  evidence  or  certified  copies 
thereof  shall  be  attached  to  the  original 
copy  of  the  claim.  Uncertified  copies  may 
be  attached  to  the  other  two  copies  of 
the  affidavit  of  claim.  All  documents  sub¬ 
mitted  in  other  than  the  English  lan¬ 
guage  shall  be  accompanied  by  an  English 
translation.  The  more  important  docu¬ 
mentary  evidence  filed  in  support  of  the 
claim  shall  include  the  following: 

(1)  Articles  of  incorporation  of  the 
owner  or  partnership  agreement  of  the 
owners  and  all  amendments  thereto. 

(2)  Proof  of  citizenship  of  officers  and 
directors  of  the  corporation  or  of  the 
partners,  or  of  a  sole  individual  owner,  as 
the  case  may  be. 

(3)  Affidavit  of  an  officer  of  the  cor¬ 
poration  as  to  the  citizenship  status  of 
the  stockholders  as  far  as  known. 

(4)  Receipt  for  payment  of  fine,  fees, 
or  other  direct  charge. 

(5)  Proof  to  substantiate  all  other  ex¬ 
penses  for  which  claim  is  made,  con¬ 
sisting  of  receipts,  vouchers,  etc. 

(6)  Log  of  the  vessel  seized. 

(7)  Records  of  any  hearings  conducted 
by  authorities  of  the  government  making 
the  seizure  relative  to  such  seizure. 

(8)  Convincing  evidence  of  any  avail¬ 
able  nature  to  bring  the  case  within  the 
provisions  of  the  statute. 

(9)  Affidavits  of  officers  of  the  seized 
vessel  corroborating  allegations  upon 
which  the  claim  is  based. 

6.  A  new  §  86.11  is  added  to  read  as 
follows: 

§86.11  Notification. 

The  Department  of  State  will  notify 
the  Department  of  the  Treasury  and  the 
owner  of  the  vessel  or  his  agent  in  writ¬ 
ing  of  the  final  determination  made  re¬ 
garding  any  pending  claim. 

7.  A  new  §  86.12  is  added  to  read  as 
follows: 

§  86.12  Exemptions. 

The  provisions  of  this  section  shall  ap¬ 
ply  with  respect  to  seizures  of  vessels  of 
the  United  States  occurring  on  or  after 
October  26,  1972;  except  that  reimburse¬ 
ments  under  section  3  of  the  Fishermen’s 
Protective  Act  of  1967  may  be  made  from 
the  fund  provided  by  section  9  of  the  Act 
as  amended  with  respect  to  any  seizure 
of  a  vessel  occurring  before  such  date  of 
enactment  and  after  December  31,  1970, 
if  no  reimbursement  had  been  made  be¬ 
fore  such  date. 

[FR  Doc.73-80  Filed  l-2-73;8:45  am] 

DEPARTMENT  OF  THE 
TREASURY 

Comptroller  of  the  Currency 
[  12  CFR  Part  21  ] 
NATIONAL  AND  DISTRICT  BANKS 

Minimum  Security  Devices  and 
Procedures 

Notice  is  hereby  given  that  the  Comp¬ 
troller  of  the  Currency  Is  considering  a 


PROPOSED  RULE  MAKING 

revision  of  appendix  A,  “Minimum 
Standards  for  Security  Devices,”  to  Part 
21  entitled  “Minimum  Security  Devices 
and  Procedures  for  National  and  Dis¬ 
trict  Banks,”  of  title  12  of  the  Code  of 
Federal  Regulations.  The  proposed  revi¬ 
sion  of  appendix  A  revises  and  clarifies 
the  minimum  standards  with  which  each 
national  and  district  bank  must  comply 
with  respect  to  the  installation,  main¬ 
tenance,  and  operation  of  security  devices 
to  discourage  robberies,  burglaries,  and 
larcenies,  and  to  assist  in  the  identifica¬ 
tion  and  apprehension  of  persons  who 
commit  such  acts. 

Among  the  proposed  revisions  are  a 
definition  of  vaults  as  distinguished  from 
safes,  modified  standards  of  vault  con¬ 
struction,  and  protection  standards  for 
cash  dispensing  machines.  The  stand¬ 
ards  for  safe  deposit  boxes  would  be 
clarified  to  indicate  that  they  must  be 
stored  in  an  approved  vault  or  safe. 

This  notice  is  published  pursuant  to 
Section  553  of  Title  5,  United  States  Code. 
Interested  persons  are  invited  to  submit 
in  writing  relevant  data,  views,  or  argu¬ 
ments  to  aid  the  Comptroller  of  the  Cur¬ 
rency  in  the  consideration  of  this  matter. 
Any  such  material  should  be  identified  by 
reference  to  “Proposed  Revision  to  12 
CFR  Part  21  Appendix  A”  and  should  be 
sent  to  the  following  address: 

Office  of  the  Comptroller  of  the  Currency, 

Attention:  Paul  E.  Lackland,  Special  As* 

slstant  to  the  Comptroller,  Treasury  Build¬ 
ing,  Washington,  D.C.  20220. 

The  proposed  revision  of  appendix  A 
appears  below. 

Dated:  December  26,  1972. 

[seal]  William  B.  Camp, 

Comptroller  of  the  Currency. 

Appendix  A 

MINIMUM  STANDARDS  FOR  SECURITY  DEVICES 

In  order  to  assure  realization  of  maximum 
performance  capabilities,  all  security  devices 
utilized  by  a  bank  should  be  regularly  In¬ 
spected,  tested,  and  serviced  by  competent 
persons.  Actuating  devices  for  surveillance 
systems  and  robbery  alarms  should  be 
operable  with  the  least  risk  of  detection  by 
unauthorized  persons  that  can  be  practicably 
achieved. 

(I)  Surveillance  systems — (1)  General. 
Surveillance  systems  should  be: 

(A)  Equipped  with  one  or  more  photo¬ 
graphic,  recording,  monitoring,  or  like  de¬ 
vices  capable  of  reproducing  images  of  per¬ 
sons  In  the  banking  office  with  sufficient 
clarity  to  facilitate  (through  photographs 
capable  of  being  enlarged  to  produce  a  one- 
inch  vertical  head-size  of  persons  whose 
Images  have  been  reproduced)  the  Identifi¬ 
cation  and  apprehension  of  robbers  or  other 
suspicious  persons; 

(B)  Reasonably  silent  in  operation;  and 

(C)  So  designed  and  constructed  that 
necessary  services,  repairs,  or  inspections  can 
readily  be  made. 

Any  camera  used  In  such  a  system 
should  be  capable  of  taking  at  least  one  pic¬ 
ture  every  2  seconds  and.  If  It  uses  film, 
should  contain  enough  unexposed  film  at  all 
times  to  be  capable  of  operating  for  not  less 
than  3  minutes,  and  the  film  should  be  at 
least  16  mm. 

(II)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  other 
than  walkup  or  drive-in  teller’s  stations  or 
windows.  Surveillance  devices  for  other  than 
walkup  or  drlve-ln  teller’s  stations  or  win¬ 
dows  should  be: 


SI 

(A)  Located  so  as  to  reproduce  identifiable 
Images  of  persons  either  leaving  the  banking 
office  or  In  a  position  to  transact  business  at 
each  such  station  or  window;  and 

(B)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station  or 
window. 

(Ill)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  walk- 
up  or  drive-in  teller’s  stations  or  windows. 
Surveillance  devices  for  walkup  or  drlve-ln 
teller’s  stations  or  windows  should  be  located 
In  such  a  manner  as  to  reproduce  Identifiable 
Images  of  persons  In  a  position  to  transact 
business  at  each  such  station  or  window  and 
areas  of  such  station  or  window  that  are  vul¬ 
nerable  to  robbery  or  larceny.  Such  devices 
should  be  capable  of  actuation  by  one  or 
more  initiating  devices  located  within  or  In 
close  proximity  to  such  station  or  window. 
Such  devices  may  be  omitted  in  the  case  of 
a  walkup  or  drlve-ln  teller’s  station  or  window 
in  which  the  teller  is  effectively  protected  by 
a  bullet-resistant  barrier  from  persons  out¬ 
side  the  station  or  window.  However,  If  the 
teller  Is  vulnerable  to  larceny  or  robbery  by 
members  of  the  public  who  enter  the  bank¬ 
ing  office,  the  teller  should  have  access  to  a 
device  to  actuate  a  surveillance  system  that 
covers  the  area  of  vulnerability  or  the  exits 
to  the  banking  office. 

(2)  Robbery  and  burglary  alarm  systems — 
(1)  Robbery  alarm  systems.  A  robbery  alarm 
system  should  be  provided  for  each  banking 
office  at  which  the  police  ordinarily  can 
arrive  within  5  minutes  after  an  alarm  Is 
actuated;  all  other  banking  offices  should  be 
provided  with  appropriate  devices  for 
promptly  notifying  the  police  that  a  robbery 
has  occurred  or  Is  In  progress.  Robbery  alarm 
systems  should  be: 

(A)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  Intermediary, 
a  signal  (not  detectable  by  unauthorized 
persons)  Indicating  that  a  crime  against  the 
banking  office  has  occurred  or  Is  In  progress; 

(B)  Capable  of  actuation  by  Initiating 
devices  located  at  each  teller's  station  or  win¬ 
dow  (except  walkup  or  drlve-ln  teller’s  sta¬ 
tions  or  windows  In  which  the  teller  Is  effec¬ 
tively  protected  by  a  bullet-resistant  barrier 
and  effectively  lsloated  from  persons,  other 
than  fellow  employees.  Inside  a  banking  office 
of  which  such  station  or  window  may  be  a 
part) ; 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 

(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  Improper  func¬ 
tioning  of  or  tampering  with  the  system;  and 

(E)  Equipped  with  an  independent  source 
of  power  (such  as  a  battery)  sufficient  to  as¬ 
sure  continuously  reliable  operation  of  the 
system  for  at  least  24  hours  In  the  event  of 
failure  of  the  usual  source  of  power. 

(11)  Burglary  alarm  systems.  A  burglary 
alarm  system  should  be  provided  for  each 
banking  office.  Burglary  alarm  systems  should 
be: 

(A)  Capable  of  detecting  promptly  an  at¬ 
tack  on  the  outer  door,  walls,  floor,  or  ceiling 
of  each  vault,  and  each  safe  not  stored  In  a 
vault,  in  which  currency,  negotiable  securi¬ 
ties,  or  similar  valuables  are  stored  when  the 
office  Is  closed,  and  any  attempt  to  move  any 
such  safe; 

(B)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary, 
a  signal  Indicating  that  any  such  attempt  Is 
In  progress;  and  for  banking  offices  at  which 
the  police  ordinarily  cannot  arrive  within  5 
minutes  after  an  alarm  Is  actuated,  designed 
to  actuate  a  loud  sounding  bell  or  other 
device  that  Is  audible  Inside  the  banking  of¬ 
fice  and  for  a  distance  of  approximately  500 
feet  outside  the  banking  office; 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 
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(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system;  and 

(E)  Equipped  with  an  independent  source 
of  power  (6uch  as  a  battery)  sufficient  to 
assure  continuously  reliable  operation  of  the 
system  for  at  least  80  hours  in  the  event  of 
failure  of  the  usual  source  of  power. 

(3)  Walkup  and  drive-in  teller’s  stations 
or  windows.  Walkup  and  drive-in  teller's 
stations  or  windows  contracted  for  after 
February  16,  1969,  should  be  constructed  in 
such  a  manner  that  tellers  are  effectively 
protected  by  bullet -resistant  barriers  from 
robbery  or  larceny  by  persons  outside  such 
stations  or  windows.  Such  barriers  should  be 
of  glass  at  least  1**  Inches  In  thickness,1 * * 
or  of  material  of  at  least  equivalent  bullet- 
resistance.  Pass-through  devices  should  be  so 
designed  and  constructed  as  not  to  afford 
a  person  outside  the  station  or  window  a 
direct  line  of  fire  at  a  person  Inside  the 
station. 

(4)  Vaults,  safes,  safe  deposit  boxes,  night 
depositories,  and  cash  dispensing  machines. 
Vaults,  safes  (it  not  to  be  stored  In  a  vault) , 
safe  deposit  boxes,  night  depositories,  and 
cash  dispensing  machines,  In  any  of  which 
currency,  negotiable  securities,  or  similar 
valuables  are  to  be  stored  when  banking 
offices  are  closed,  should  meet  or  exceed  the 
standards  expressed  in  this  section. 

(1)  Vaults.  A  vault  is  defined  as  a  room  or 
compartment  that  Is  designed  for  the  storage 
and  safekeeping  of  valuables  and  which  has 
a  size  and  shape  which  permits  entrance  and 
movement  within  by  one  or  more  persons. 
Vaults  contracted  for  after  [effective  date  to 
be  designated  ] 1  should  have  walls,  floor,  and 
celling  of  reinforced  concrete  at  least  12 
Inches  in  thickness*  The  vault  door  should 
be  made  of  steel  at  least  3  Vi  inches  in  thick¬ 
ness,  or  other  drill  and  torch  resistant  ma¬ 
terial,  and  be  equipped  with  dual  combina¬ 
tion  locks,  a  time  lock,  and  a  substantial 
lockable  day-gate.  Electrical  conduits  into 
the  vault  should  not  exoeed  1  %  Inches  In 
diameter  and  should  be  offset  within  the 
walls,  floor,  or  ceiling  at  least,  once  so  as  not 
to  form  a  direct  path  of  entry.  A  vault  venti¬ 
lator,  If  provided,  should  be  designed  with 
consideration  of  safety  to  life  without  sig¬ 
nificant  reduction  of  the  strength  of  the 
vault  wall  to  burglary  attack.  Alternatively, 
vaults  should  be  so  designed  and  constructed 
as  to  afford  at  least  equivalent  burglary 
resistance.4 


1  It  should  be  emphasized  that  this  thick¬ 
ness  is  merely  bullet -resistant  and  not  bullet¬ 
proof. 

•Vaults  contracted  for  previous  to  this 
date  should  be  constructed  in  conformance 
with  all  applicable  specifications  then  In 
effect. 

•The  reinforced  concrete  should  have:  two 
grids  of  No.  6  (%"  diameter)  deformed  steel 
bars  located  in  horizontal  and  vertical  rows 
In  each  direction  to  form  grids  not  more  than 

4  Inches  on  center;  or  two  grids  of  expanded 
steel  bank  vault  mesh  placed  parallel  to  the 
face  of  the  walls,  weighing  at  least  6  pounds 
per  square  foot  to  each  grid,  having  a  dia¬ 
mond  pattern  not  more  than  3"  by  8";  or 
two  grids  of  any  other  fabricated  steel  placed 
parallel  to  the  face  of  the  walls,  weighing 
at  least  6  pounds  per  square  foot  to  each 
grid  and  having  an  open  area  not  exceeding 
4  Inches  on  center.  Grids  are  to  be  located 
not  less  than  6  Inches  apart  and  staggered  in 
each  direction.  The  concrete  should  develop 
an  ultimate  compression  strength  of  at  least 
3,000  pounds  per  square  inch. 

4  Equivalent  burglary-resistant  materials 
for  vaults  do  not  Include  the  use  of  steel 
lining,  either  inside  or  outside  a  vault  wall. 
In  lieu  of  the  specified  reinforcement  and 
thickness  of  concrete. 


(11)  Safes.  Safes  contracted  for  after  Feb¬ 
ruary  15.  1969,  should  weigh  at  least  750 
pounds  empty,  or  be  securely  anchored  to 
the  premises  where  located.  The  body  should 
consist  of  steel,  at  least  1  inch  In  thickness, 
either  cast  or  fabricated,  with  an  ultimate 
tensile  strength  of  50,000  pounds  per  square 
inch  and  be  fastened  In  a  manner  equal  to  a 
continuous  Vi- inch  penetration  weld  having 
an  ultimate  tensile  strength  of  50,000  pounds 
per  square  Inch.  The  door  should  be  made 
of  steel  that  Is  at  least  1*4  Inches  in  thick¬ 
ness,  and  at  least  equivalent  In  strength  to 
that  specified  for  the  body;  and  the  door 
should  be  equipped  with  a  combination  lock, 
and  with  a  relocking  device  that  will  effec¬ 
tively  lock  the  door  if  the  combination  lock 
is  punched.  One  hole  not  exceeding  V4-lnch 
diameter  may  be  provided  In  the  body  to 
permit  insertion  of  electrical  conductors, 
but  should  be  located  so  as  not  to  permit  a 
direct  view  of  the  door  or  locking  mecha¬ 
nism.  Alternatively,  safes  should  be  con¬ 
structed  of  materials  that  will  afford  at  least 
equivalent  burglary  resistance. 

(ill)  Safe  deposit  boxes.  Safe  deposit  boxes 
used  to  safeguard  customer  valuables  should 
be  enclosed  In  a  vault  or  safe  meeting  at 
least  the  above-specified  minimum  protec¬ 
tion  standards. 

(lv)  Night  depositories.  Night  depositories 
(excluding  envelope  drops  not  used  to  receive 
substantial  amounts  of  currency)  contracted 
for  after  February  15,  1969,  should  consist 
of  a  receptacle  chest  having  cast  or  welded 
steel  walls,  top  and  bottom,  at  least  1 
Inch  in  thickness;  a  steel  door  at  least  1V4 
Inches  in  thickness  with  a  combination  lock; 
and  a  chute,  made  of  steel  that  is  at  least  1 
inch  in  thickness,  securely  bolted  or  welded 
to  the  receptacle  and  to  a  depository  entrance 
of  strength  similar  to  the  chute.  Alterna¬ 
tively,  night  depositories  should  be  so  de¬ 
signed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance.4  The  deposi¬ 
tory  entrance  should  be  equipped  with  a 
lock.  Night  depositories  should  be  equipped 
with  a  burglar  alarm  and  be  designed  to 
protect  against  the  “fishing”  of  a  deposit 
from  the  deposit  receptacle,  and  to  protect 
against  the  “trapping"  of  a  deposit  for  ex¬ 
traction. 

(v)  Cash  dispensing  machines.  Except  as 
hereinafter  provided,  cash  dispensing  ma¬ 
chines  (Including  those  machines  which  also 
accept  deposits)  contracted  tor  after  (effec¬ 
tive  date  to  be  designated)  should  weigh  at 
least  760  pounds  empty,  or  be  securely  an¬ 
chored  to  the  premises  where  located.  These 
machines  should  contain,  among  other  fea¬ 
tures,  a  storage  chest  having  cast  or  welded 
steel  walls,  top,  and  bottom,  at  least  1  inch 
in  thickness,  with  a  tensile  strength  of  at 
least  60,000  pounds  per  square  inch.  The 
door  should  be  constructed  of  steel  at  least 
equivalent  in  strength  to  the  storage  chest 
and  be  equipped  with  a  combination  lock 
and  with  a  relocking  device  that  will  effec¬ 
tively  lock  the  door  If  the  combination  lock 
Is  punched.  The  housing  covering  the  cash 
dispensing  opening  (and,  when  applicable, 
deposit  receiving  opening)  in  the  storage 
chest,  and  the  housing  covering  the  meoha- 
nlsm  for  removing  the  cash  from  the  stor¬ 
age  chest,  should  be  so  designed  as  to  pro¬ 
vide  burglary  resistance  at  least  equivalent 
to  the  storage  chest  and  should  also  be  de¬ 
signed  to  protect  against  the  “fishing”  or 
cash  from  the  storage  chest.  The  cash  dis¬ 
pensing  control  and  delivery  mechanisms 
(and,  when  applicable,  cash  deposit  receipt 
mechanism)  should  be  protected  by  steel,  at 
least  one-half  inch  in  thickness,  securely  at- 


4  Equivalent  burglary-resistant  materials 
for  night  depositories  include  the  use  of  %- 
Inch  steel  plate  encased  In  6  Inches  or  more 
of  ooncrete  or  masonry  building  wall. 


tached  to  the  storage  chest.  The  cash  dis¬ 
pensing  machine  should  be  designed  so  as 
to  be  protected  against  actuation  by  un¬ 
authorized  persons,  should  be  protected  by 
a  burglar  alarm,  and  should  be  located  in 
a  well-lighted  area.  Alternatively,  cash  dis¬ 
pensing  machines  should  be  so  designed  and 
constructed  as  to  afford  at  least  equivalent 
burglary  resistance.* 

A  cash  dispensing  machine  which  is  used 
inside  a  bank’s  premises  only  during  bank 
business  horns,  and  which  is  empty  of  cur¬ 
rency  and  coin  at  all  other  times,  should  at 
least  provide  safeguards  against  “jimmying,” 
unauthorized  opening  of  the  storage  chest 
door,  and  against  actuation  by  unauthorized 
persons. 

[FR  Doc.73-77  Filed  1-2-73:8:45  am) 


Internal  Revenue  Service 
[  26  CFR  Part  53  1 
FOUNDATION  TAXES 
Taxes  on  Excess  Business  Holdings 

Notice  is  hereby  given  that  the  reg¬ 
ulations  set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  comments 
or  suggestions  pertaining  thereto  which 
are  submitted  in  writing  (preferably  six 
copies)  to  the  Commissioner  of  Internal 
Revenue,  Attention:  CC:LR:T,  Wash¬ 
ington,  D.C.  20224,  by  February  2,  1973. 
Any  written  comments  or  suggestions  not 
specifically  designated  as  confidential  in 
accordance  with  26  CFR  601.601(b)  may 
be  inspected  by  any  person  upon  written 
request.  Any  person  submitting  written 
comments  or  suggestions  who  desires  an 
opportunity  to  comment  orally  at  a  pub¬ 
lic  hearing  on  these  proposed  regulations 
should  submit  his  request,  in  writing,  to 
the  Commissioner  by  February  2, 1973.  In 
such  case,  a  public  hearing  will  be  held, 
and  notice  of  the  time,  place,  and  date 
will  be  published  in  a  subsequent  issue 
of  the  Federal  Register,  unless  the  per¬ 
son  or  persons  who  have  requested  a 
hearing  withdraw  their  requests  for  a 
hearing  before  notice  of  the  hearing  has 
been  filed  with  the  Office  of  the  Federal 
Register.  The  proposed  regulations  are 
to  be  issued  under  the  authority  con¬ 
tained  in  section  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat.  917; 
26  U.S.C.  7805). 

TsealI  Johnnie  M.  Walters, 
Commissioner  of  Internal  Revenue. 

The  following  regulations  are  pre¬ 
scribed  under  section  4943  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  as  enacted  by 
section  101(b)  of  the  Tax  Reform  Act 
of  1969  (83  Stat.  507),  relating  to  taxes 
on  excess  business  holdings  of  private 
foundations.  Temporary  Treasury  reg¬ 
ulations  5  143.6,  35  F.R.  6962  (T.D.  7038, 


•Equivalent  burglary-resistant  materials 
for  cash  dispensing  machines  include  the 
use  of  %-lnch  thick  8  percent  nickel  stain¬ 
less  steel  alloy  in  place  of  1-lnch  thick  steel. 
If  other  criteria  are  satisfied. 


FEDERAL  REGISTER,  VOL.  38,  NO.  1 — WEDNESDAY,  JANUARY  3,  1973 


PROPOSED  RULE  MAKING 


33 


1970)  are  superseded.  Except  where 
otherwise  specifically  provided,  these 
regulations  are  applicable  with  respect 
to  taxable  years  beginning  after 
December  31,  1969. 

Subpart  D — Taxes  on  Excess  Business 
Holdings 

§  53.4943  Statutory  provisions;  impo¬ 
sition  of  excise  tax  on  excess  business 
holdings. 

Section  4943.  Taxes  on  excess  business 
holdings — (a)  Initial  tax — (1)  Imposition. 
There  is  hereby  Imposed  on  the  excess  busi¬ 
ness  holdings  of  any  private  foundation  In  a 
business  enterprise  during  any  taxable  year 
which  ends  during  the  taxable  period  a  tax 
equal  to  6  percent  of  the  value  of  such 
holdings. 

(2)  Special  rules.  The  tax  Imposed  by 
paragraph  (1)  — 

(A)  Shall  be  Imposed  on  the  last  day  of 
the  taxable  year,  but 

(B)  With  respect  to  the  private  founda¬ 
tion’s  holdings  in  any  business  enterprise, 
shall  be  determined  as  of  that  day  during 
the  taxable  year  when  the  foundation’s 
excess  holdings  In  such  enterprise  were  the 
greatest. 

(b)  Additional  tax.  In  any  case  In  which 
an  Initial  tax  Is  Imposed  under  subsection 
(a)  with  respect  to  the  holdings  of  a  private 
foundation  In  any  business  enterprise.  If, 
at  the  close  of  the  correction  period  with  re¬ 
spect  to  such  holdings,  the  foundation  still 
has  excess  business  holdings  In  such  enter¬ 
prise,  there  Is  hereby  Imposed  a  tax  equal  to 
200  percent  of  such  excess  business  holdings. 

(c)  Excess  business  holdings.  For  purposes 
of  this  section — 

(1)  In  general.  The  term  “excess  business 
holdings”  means,  with  respect  to  the  holdings 
of  any  private  foundation  In  any  business 
enterprise,  the  amount  of  stock  or  other 
Interest  In  the  enterprise  which  the  founda¬ 
tion  would  have  to  dispose  of  to  a  person 
other  than  a  disqualified  person  In  order 
for  the  remaining  holdings  of  the  foundation 
In  such  enterprise  tft  be  permitted  holdings. 

(2)  Permitted  holdings  in  a  corporation — 

(A)  In  general.  The  permitted  holdings  of  any 
private  foundation  In  an  Incorporated  busi¬ 
ness  enterprise  are — 

(I)  Twenty  percent  of  the  voting  stock, 
reduced  by 

(II)  The  percentage  of  the  voting  stock 
owned  by  all  disqualified  persons. 

In  any  case  In  which  all  disqualified  persons 
together  do  not  own  more  than  20  percent 
of  the  voting  stock  of  an  Incorporated  busi¬ 
ness  enterprise,  nonvoting  stock  held  by  the 
private  foundation  shall  also  be  treated  as 
permitted  holdings. 

(B)  Thirty -five-percent  rule  where  third 
person  has  effective  control  of  enterprise. 
If— 

(I)  The  private  foundation  and  all  dis¬ 
qualified  persons  together  do  not  own  more 
than  35  percent  of  the  voting  stock  of  an 
Incorporated  business  enterprise,  and 

(II)  It  Is  established  to  the  satisfaction 
of  the  Secretary  or  his  delegate  that  effective 
control  of  the  corporation  Is  in  one  or  more 
persons  who  are  not  disqualified  persons  with 
respect  to  the  foundation, 

then  subparagraph  (A)  shall  be  applied  by 
substituting  35  percent  for  20  percent. 

(C)  Two  percent  de  minimis  rule.  A  private 
foundation  shall  not  be  treated  as  having 
excess  business  holdings  In  any  corporation 
In  which  It  (together  with  all  other  private 
foundations  which  are  described  In  section 
4946(a)(1)(H))  owns  not  more  them  2  per¬ 
cent  of  the  voting  stock  and  not  more  than 
2  percent  in  value  of  all  outstanding  shares 
of  all  classes  of  stock. 


(3)  Permitted  holdings  in  partnerships, 
etc.  The  permitted  holdings  of  a  private 
foundation  In  any  business  enterprise  which 
la  not  Incorporated  shall  be  determined  under 
regulations  prescribed  by  the  Secretary  or 
his  delegate.  Such  regulations  shall  be  con¬ 
sistent  In  principle  with  paragraphs  (2)  and 

(4),  except  that — 

(A)  In  the  case  of  a  partnership  or  Joint 
venture,  “profits  Interest”  shall  be  substi¬ 
tuted  for  "voting  stock”,  and  “capital  Inter¬ 
est”  shall  be  substituted  for  “nonvoting 
stock” 

(B)  In  the  case  of  a  proprietorship,  there 
shall  be  no  permitted  holdings,  and 

(C)  In  any  other  case,  “beneficial  inter¬ 
est”  shall  be  substituted  for  “voting  stock.” 

(4)  Present  holdings.  (A)  (1)  In  applying 
this  section  with  respect  to  the  holdings  of 
any  private  foundation  in  a  business  enter¬ 
prise,  If  such  foundation  and  all  disqualified 
persons  together  have  holdings  in  such  en¬ 
terprise  in  excess  of  20  percent  of  the  voting 
stock  on  May  26,  1969,  the  percentage  of 
such  holdings  shall  be  substituted  for  “20 
percent,”  and  for  *(35  percent”  (if  the  per¬ 
centage  of  such  holdings  Is  greater  than  35 
percent,”  and  for  “35  percent”  (if  the  per- 
(2),  but  In  no  event  shall  the  percentage 
so  substituted  be  more  than  50  percent. 

(II)  If  the  percentage  of  the  holdings  of 
any  private  foundation  and  all  disqualified 
persons  together  in  a  business  enterprise  (or 
If  the  percentage  of  the  holdings  of  the  pri¬ 
vate  foundation  In  such  enterprise)  decreases 
for  any  reason,  clause  (1)  and  subparagraph 

(D)  shall,  except  as  provided  in  the  next 
sentence,  be  applied  for  all  periods  after 
such  decrease  by  substituting  such  de¬ 
creased  percentage  for  the  percentage  held 
on  May  26,  1969,  but  In  no  event  shall  the 
percentage  substituted  be  less  than  20  per¬ 
cent.  For  purposes  of  this  clause,  any  decrease 
In  percentage  holdings  attributable  to  Issu¬ 
ances  of  stock  (or  to  Issuances  of  stock 
coupled  with  redemptions  of  stock)  shall  be 
deterimned  only  as  of  the  close  of  each  tax¬ 
able  year  of  the  private  foundation  unless 
the  aggregate  of  the  percentage  decreases 
attributable  to  the  Issuances  of  stock  (or 
such  Issuances  and  redemptions )  during  such 
taxable  year  equals  or  exceeds  1  percent. 

(III)  The  percentage  substituted  under 
clause  (1),  and  any  percentage  substituted 
under  subparagraph  (D),  shall  be  applied 
both  with  respect  to  the  voting  stock  and, 
separately,  with  respect  to  the  value  of  all 
outstanding  shares  of  all  classes  of  stock. 

(lv)  In  the  case  of  any  merger,  recapitali¬ 
zation,  or  other  reorganization  involving  one 
or  more  business  enterprises,  the  applica¬ 
tion  of  clauses  (1),  (11),  and  (ill)  shall  be 
determined  under  regulations  prescribed  by 
the  Secretary  or  his  delegate. 

(B)  Any  Interest  In  a  business  enterprise 
which  a  private  foundation  holds  on  May  26, 
1969,  If  the  private  foundation  on  such  date 
has  excess  business  holdings,  shall  (while 
held  by  the  foundation)  be  treated  as  held  by 
a  disqualified  person  (rather  than  by  the 
private  foundation)  — 

(I)  During  the  20-year  period  beginning  on 
such  date.  If  the  private  foundation  has  more 
than  a  95-percent  voting  stock  interest  on 
such  date, 

(II)  Except  as  provided  In  clause  (1),  dur¬ 
ing  the  15-year  period  beginning  on  such 
date.  If  the  foundation  and  all  disqualified 
persons  have  more  than  a  75-percent  voting 
stock  Interest  (or  more  than  a  75-percent 
profits  or  beneficial  interest  in  the  case  of 
any  unincorporated  enterprise)  on  such  date 
or  more  than  a  76-percent  Interest  In  the 
value  of  all  outstanding  shares  of  all  classes 
of  stock  (or  more  than  a  75-percent  capital 
Interest  in  the  case  of  a  partnership  or  Joint 
venture)  on  such  date,  or 

(ill)  During  the  10-year  period  beginning 
on  such  date,  In  any  other  case. 


(C)  The  20-year,  15-year,  and  10-year  pe¬ 
riods  described  In  subparagraph  (B)  for  the 
disposition  of  excess  business  holdings  shall 
be  suspended  during  the  pendency  of  any 
Judicial  proceeding  by  the  private  founda¬ 
tion  which  is  necessary  to  reform,  or  to  ex¬ 
cuse  such  foundation  from  compliance  with, 
its  governing  instrument  or  any  other  in¬ 
strument  (as  in  effect  on  May  26,  1969)  In 
order  to  allow  disposition  of  such  holdings. 

(D)  (1)  If,  at  any  time  during  the  second 
phase,  all  disqualified  persons  together  have 
holdings  in.  a  business  enterprise  in  excess  of 
2  percent  of  the  voting  stock  of  such  enter¬ 
prise,  then  subparagraph  (A)  (1)  shall  be  ap¬ 
plied  by  substituting  for  “50  percent”  the  fol¬ 
lowing;  ”50  percent,  of  which  not  more  than 
25  percent  shall  be  voting  stock  held  by  the 
private  foundation.” 

(ii)  If,  immediately  before  the  close  of  the 
second  phase,  clause  (1)  of  this  subparagraph 
did  not  apply  with  respect  to  a  business  en¬ 
terprise,  then  for  all  periods  after  the  close 
of  the  second  phase  subparagraph  (A)(i) 
shall  be  applied  by  substituting  for  “50  per¬ 
cent”  the  following:  “35  percent,  or  If  at  any 
time  after  the  close  of  the  second  phase  all 
disqualified  persons  together  have  had  hold¬ 
ings  In  such  enterprise  which  exceed  2  per¬ 
cent  of  the  voting  stock,  35  percent,  of  which 
not  more  than  25  percent  shall  be  voting 
stock  held  by  the  private  foundation.” 

(ill)  For  purposes  of  this  subparagraph, 
the  term  "second  phase”  means  the  15-year 
period  immediately  following  the  20-year, 
15-year,  or  10-year  period  described  in  sub- 
paragraph  (B),  whichever  applies,  as  modi¬ 
fied  by  subparagraph  (C). 

(E)  Clause  (ii)  of  subparagraph  (B)  shall 
not  apply  with  respect  to  any  business  en¬ 
terprise  if  before  January  1,  1971,  one  or 
more  individuals  who  are  substantial  con¬ 
tributors  (or  members  of  the  family  (within 
the  meaning  of  section  4946(d))  of  one  or 
more  substantial  contributors)  to  the  pri¬ 
vate  foundation  and  who  on  May  26,  1969, 
held  more  than  15  percent  of  the  voting 
stock  of  the  enterprise  elect,  in  such  man¬ 
ner  as  the  Secretary  or  his  delegate  may  by 
regulations  prescribe,  not  to  have  such 
clause  (11)  apply  with  respect  to  such 
enterprise. 

(5)  Holdings  acquired  by  trust  or  will. 
Paragraph  (4)  (other  than  subparagraph 
(B)  (1) )  shall  apply  to  any  interest  in  a 
business  enterprise  which  a  private  founda¬ 
tion  acquires  under  the  terms  of  a  trust 
which  was  irrevocable  on  May  26,  1969,  or 
under  the  terms  of  a  will  executed  on  or 
before  such  date,  which  are  In  effect  on  such 
date  and  at  all  times  thereafter,  as  If  such 
interest  were  held  on  May  26,  1969,  except 
that  the  15-year  and  10-year  periods  pre¬ 
scribed  in  clauses  (11)  and  (iii)  of  paragraph 

(4)  (B)  shall  commence  with  respect  to  such 
interest  on  the  date  of  distribution  under 
the  trust  or  will  In  lieu  of  May  26,  1969 

(6)  5-year  period  to  dispose  of  gifts,  be¬ 
quests,  etc.  Except  as  provided  in  paragraph 

(5) ,  if,  after  May  26,  1969,  there  is  a  change 
in  the  holdings  In  a  business  enterprise 
(other  than  by  purchase  by  the  private 
foundation  or  by  a  disqualified  person) 
which  causes  the  private  foundation  to 
have — 

(A)  Excess  business  holdings  in  such  en¬ 
terprise,  the  interest  of  the  foundation  in 
such  enterprise  (immediately  after  such 
change)  shall  (while  held  by  the  founda¬ 
tion)  be  treated  as  held  by  a  disqualified  per¬ 
son  (rather  than  by  the  foundation)  during 
the  5-year  period  beginning  on  the  date  of 
such  change  In  holdings;  or 

(B)  An  increase  in  excess  business  hold¬ 
ings  in  such  enterprise  (determined  without 
regard  to  subparagraph  (A)),  subparagraph 
(A)  shall  apply,  except  that  the  excess  hold¬ 
ings  immediately  preceding  the  increase 
therein  shall  not  be  treated,  solely  because  of 
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such  increase,  as  held  by  a  disqualified  per¬ 
son  (rather  than  by  the  foundation). 

(d)  Definitions;  special  rules.  For  purposes 
of  this  section — 

(1)  Business  holdings.  In  computing  tb« 
holdings  of  a  private  foundation,  or  a  dis¬ 
qualified  person  (as  defined  in  section  4946) 
with  respect  thereto,  in  any  business  enter¬ 
prise,  any  stock  or  other  interest  owned,  di¬ 
rectly  or  indirectly,  by  or  for  a  corporation, 
partnership,  estate,  or  trust  shall  be  con¬ 
sidered  as  being  owned  proportionately  by 
or  for  its  shareholders,  partners,  or  benefi¬ 
ciaries.  The  preceding  sentence  shall  not 
apply  with  respect  to  an  Income  or  remainder 
interest  of  a  private  foundation  in  a  trust 
described  in  section  4947(a)  (2),  but  only  if. 
in  the  case  of  property  transferred  in  trust 
after  May  26,  1969,  such  foundation  holds 
only  an  income  interest  or  only  a  remainder 
interest  in  such  trust. 

(2)  Taxable  period.  The  term  “taxable 
period”  means,  with  respect  to  any  excess 
business  holdings  of  a  private  foundation  In 
a  business  enterprise,  the  period  beginning 
on  the  first  day  on  which  there  are  such  ex¬ 
cess  holdings  and  ending  on  the  date  of  mail¬ 
ing  of  a  notice  of  deficiency  with  respect  to 
the  tax  imposed  by  subsection  (a)  under 
section  6212  In  respect  of  such  holdings. 

(3)  Correction  period.  The  term  “correc¬ 
tion  period”  means,  with  respect  to  excess 
business  holdings  of  a  private  foundation 
in  a  business  enterprise,  the  period  ending 
90  days  after  the  date  of  mailing  of  a  notice 
of  deficiency  (with  respect  to  the  tax  im¬ 
posed  by  subsection  (b) )  under  section  6212, 
extended  by — 

(A)  Any  period  in  which  a  deficiency  can¬ 
not  be  assessed  under  section  6213(a),  and 

(B)  Any  other  period  which  the  Secretary 
or  his  delegate  determines  is  reasonable  and 
necessary  to  permit  orderly  disposition  of 
such  excess  business  holdings. 

(4)  Business  enterprise.  The  term  “busi¬ 
ness  enterprise”  does  not  include — 

(A)  A  functionally  related  business  (as  de¬ 
fined  in  section  4942  (])  (5)),  or 

(B)  A  trade  or  business  at  least  95  per¬ 
cent  of  the  gross  income  of  which  is  derived 
from  passive  sources. 

For  purposes  of  subparagraph  (B),  gross  in¬ 
come  from  passive  sources  includes  the  items 
excluded  by  section  512(b)  (1),  (2),  (3),  and 

(5),  and  income  from  the  sale  of  goods  (in¬ 
cluding  charges  or  costs  passed  on  at  cost  to 
purchasers  of  such  goods  or  income  received 
in  settlement  of  a  dispute  concerning  or  in 
lieu  of  the  exercise  of  the  right  to  sell  such 
goods)  if  the  seller  does  not  manufacture, 
produce,  physically  receive  or  deliver,  nego¬ 
tiate  sales  of,  or  maintain  inventories  in  such 
goods. 

[Sec.  4943  as  added  by  sec.  101(b),  Tax  Re¬ 
form  Act,  1969  (83  Stat.  507)  [ 

§  53.4943—1  General  rule :  purpose. 

Generally,  under  section  4943,  the 
combined  holdings  of  a  private  founda¬ 
tion  and  all  disqualified  persons  (as  de¬ 
fined  in  section  4946(a) )  in  any  corpora¬ 
tion  conducting  a  business  which  is  not 
substantially  related  (aside  from  the 
need  of  the  foundation  for  income  or 
funds  or  the  use  it  makes  of  the  profits 
derived)  to  the  exempt  purposes  of  the 
foundation  are  limited  to  20  percent  of 
the  voting  power  in  such  corporation.  In 
addition,  the  combined  holdings  of  a 
private  foundation  and  all  disqualified 
persons  in  any  unincorporated  business 
(other  than  a  sole  proprietorship)  which 
is  not  substantially  related  (aside  from 
the  need  of  the  foundation  for  income 


or  funds  or  the  use  it  makes  of  the  profits 
derived)  to  the  exempt  purposes  of  such 
foundation  are  limited  to  20  percent  of 
the  beneficial  or  profits  interest  in  such 
business.  In  the  case  of  a  sole  proprietor¬ 
ship  which  is  not  substantially  related 
(within  the  meaning  of  the  preceding 
sentence),  section  4943  provides  that  a 
private  foundation  shall  have  no  per¬ 
mitted  holdings.  These  general  provisions 
are  subject  to  a  number  of  exceptions  and 
special  provisions  which  will  be  described 
in  following  sections. 

§  53.4943—2  Imposition  of  tax  on  excess 
business  holdings  of  private  founda¬ 
tions. 

(a)  Imposition  of  initial  tax — (1)  In 
general.  Section  4943(a)(1)  imposes  an 
excise  tax  on  the  excess  business  holdings 
of  any  private  foundation  in  any  business 
enterprise  for  each  taxable  year  of  the 
foundation  which  ends  during  the  tax¬ 
able  period  (as  defined  in  section  4943 
(d)(2)).  The  amount  of  such  tax  is  equal 
to  5  percent  of  the  total  value  of  all  the 
private  foundation’s  excess  holdings  in 
each  of  its  business  enterprises.  In  deter¬ 
mining  the  value  of  the  excess  holdings 
of  the  foundation  subject  to  tax  under 
section  4943,  the  rules  set  forth  in 
§§  20.2031-1  through  20.2031-3  (estate 
tax  regulations)  shall  apply.  In  any  case 
in  which  a  private  foundation  has  excess 
business  holdings  solely  because  of  an 
acquisition  (by  purchase  or  otherwise)  of 
an  interest  in  a  business  enterprise  by 
a  disqualified  person  with  respect  to  the 
foundation,  the  foundation  shall  not  be 
treated  as  having  such  excess  holdings 
but  only  if  the  foundation  disposes  of  an 
amount  of  its  holdings  so  that  the 
foundation  no  longer  has  such  excess 
holdings  within  the  latter  of  90  days  from 
the  date  of  such  acquisition,  or  90  days 
from  the  date  on  which  the  foundation 
knows,  or  has  reason  to  know,  of  such 
acquisition,  and  the  absence  of  such  ex¬ 
cess  holdings  is  determined  without 
regard  to  any  disposition  of  such  hold¬ 
ings  by  any  disqualified  person  during 
such  period.  If  a  private  foundation  dis¬ 
poses  of  an  interest  in  a  business  enter¬ 
prise  but  imposes  any  material  restric¬ 
tions  or  conditions  that  prevent  the 
transferee  from  freely  and  effectively  us¬ 
ing  or  disposing  of  the  transferred  in¬ 
terest,  then  the  transferor  foundation 
will  be  treated  as  owning  such  interest 
until  all  such  restrictions  or  conditions 
are  eliminated  (regardless  of  whether  the 
transferee  is  treated  for  other  purposes 
of  the  Code  as  owning  such  interest  from 
the  date  of  the  transfer) . 

(2)  Special  rules.  In  applying  subpara¬ 
graph  ( 1 )  of  this  paragraph,  the  tax  im¬ 
posed  by  section  4943(a)  (1)  — 

(i)  Shall  be  imposed  on  the  last  day 
of  the  private  foundation’s  taxable  year, 
but 

(ii)  The  amount  of  such  tax  and  the 
value  of  the  excess  business  holdings  sub¬ 
ject  to  such  tax  shall  be  determined  with 
respect  to  the  foundation’s  holdings 
(based  upon  voting  power,  profits  or 
beneficial  interest,  or  value,  whichever  is 
applicable)  in  any  business  enterprise  as 
of  that  day  during  the  foundation’s  tax¬ 


able  year  when  the  foundation’s  excess 
holdings  in  such  enterprise  were  the 
greatest. 

In  applying  subdivision  (ii)  of  this  sub- 
paragraph,  if  a  foundation’s  excess  busi¬ 
ness  holdings  in  a  business  enterprise 
which  constitute  such  foundation’s 
greatest  excess  holdings  in  such  enter¬ 
prise  for  any  taxable  year  are  maintained 
for  2  or  more  days  during  such  taxable 
year,  the  value  of  such  excess  holdings 
which  is  subject  to  tax  under  section 
4943(a)(1)  shall  be  the  greatest  value 
of  such  excess  holdings  in  such  enter¬ 
prise  as  of  any  day  on  which  such  great¬ 
est  excess  holdings  are  maintained  during 
such  taxable  year. 

(3)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (I).  T  is  a  private  foundation 
reporting  on  a  calendar  year  basis.  On  Janu¬ 
ary  l,  1973,  Y  has  20  shares  of  common  stock 
in  corporation  N,  of  which  five  shares  con¬ 
stitute  excess  business  holdings.  On  June  1, 
1973,  Y  disposes  of  such  five  shares;  however, 
because  of  additional  acquisitions  of  N  com¬ 
mon  stock  on  such  date  by  disqualified  per¬ 
sons  with  respect  to  Y,  the  remaining  15 
shares  of  N  common  stock  held  by  Y  now  con¬ 
stitute  excess  business  holdings.  There  are 
no  further  acquisitions  or  dispositions  of 
N  common  stock  during  1973  by  Y  or  its 
disqualified  persons.  Although  Y’s  greatest 
holdings  In  N  during  1973  are  held  between 
January  1, 1973,  and  May  31,  1973,  Y’s  greatest 
excess  holdings  in  N  during  1973  are  held 
between  June  1,  1973,  and  December  31,  1973. 
Therefore,  the  tax  specified  in  section  4943(a) 
(1)  shall  be  computed  on  the  basis  of  the 
greatest  value  of  such  greatest  excess  hold¬ 
ings  as  of  any  day  between  June  1  and  De¬ 
cember  31,  1973. 

Example  (2).  X  is  a  private  foundation 
reporting  on  a  calendar  year  basis.  On  Jan¬ 
uary  1,  1972,  X  has  100  shares  of  common 
stock  In  M  corporation  which  are  excess  busi¬ 
ness  holdings.  On  such  date  each  share  of 
M  common  stock  has  a  fair  market  value  of 
$100.  On  February  28,  1972,  in  an  effort  to 
dispose  of  such  excess  business  holdings,  X 
sells  70  shares  of  M  common  stock  for  $120 
per  share  (the  fair  market  value  of  each 
share  on  such  date)  to  A,  an  individual  who 
is  not  a  disqualified  person  within  the  mean¬ 
ing  of  section  4946(a).  The  value  of  $120  per 
share  is  the  highest  fair  market  value  be¬ 
tween  January  1  and  February  28,  1972.  X 
disposes  of  no  more  stock  In  M  for  the  re¬ 
mainder  of  calendar  year  1972.  On  Decem¬ 
ber  31,  1972,  the  fair  market  value  of  each 
share  of  M  common  stock  is  $80.  X  calculates 
its  tax  on  Its  excess  business  holdings  in  M 
for  1972  as  follows; 


100  shares  of  M  common  stock  times 
$120  fair  market  value  per  share 

as  of  Feb.  28,  1972 _ $12,  000 

$12,000  multiplied  by  rate  of  tax 

(percent)  _  5 

Amount  of  tax  on  X  foundation's 

excess  business  holdings  for  1972.  $600 


Example  (3).  Assume  the  same  facts  as  in 
Example  (2)  except  that  the  sale  of  X  to  A 
occurs  on  January  7,  1973,  when  the  fair 
market  value  of  each  share  of  M  corporation 
common  stock  equals  $70.  A  value  of  $100 
per  share  Is  the  highest  fair  market  value  of 
the  M  common  stock  between  January  1  and 
January  7,  1973.  On  May  9,  1973,  X  for  the 
first  time  has  excess  business  holdings  In  N 
corporation  in  the  form  of  200  shares  of  N 
common  stock.  The  value  per  share  of  N  com¬ 
mon  stock  on  May  9,  1973,  equals  $200.  X 
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makes  no  disposition  of  the  N  common  stock 
during  1973,  and  the  value  of  each  share  of 
N  common  stock  as  of  December  31,  1973 
equals  $250  (the  highest  value  of  N  common 
stock  during  1973).  X  calculates  Its  tax  on 
Its  excess  business  holdings  In  both  M  and 
N  for  1973  as  follows: 

100  shares  of  M  common  stock  times 

$100  fair  market  value  per  share —  $10,000 
200  shares  of  N  common  stock  times 

$250  fair  market  value  per  share..  $50, 000 

Total  _ $60,000 

$60,000  multiplied  by  rate  of  tax 

(percent)  _  6 

Amount  of  tax  on  X  foundation's 

excess  business  holdings  for  1973.  $3, 000 

(b)  Additional  tax.  In  any  case  in 
which  an  initial  tax  is  imposed  under 
section  4943(a)  with  respect  to  the  hold¬ 
ings  of  a  private  foundation  in  any  busi¬ 
ness  enterprise,  if,  at  the  close  of  the 
correction  period  (as  defined  in  section 
4943(d)  (3) )  with  respect  to  such  hold¬ 
ings  the  foundation  still  has  excess  busi¬ 
ness  holdings  in  such  enterprise,  there 
is  imposed  a  tax  under  section  4943(b) 
equal  to  200  percent  of  the  value  of  such 
excess  holdings  as  of  the  last  day  of  such 
correction  period. 

§  53.4943—3  Determination  of  excess 
business  holdings. 

(a)  Excess  business  holdings — (1)  In 
general.  For  purposes  of  section  4943,  the 
term  “excess  business  holdings”  means, 
with  respect  to  the  holdings  of  any  pri¬ 
vate  foundation  in  any  business  enter¬ 
prise  (as  described  in  section  4943(d) 
(4)),  the  amount  of  stock  or  other  in¬ 
terest  in  the  enterprise  which  the  foun¬ 
dation,  or,  except  as  provided  in 
§  53.4943-2(a)  (1) ,  a  disqualified  person 
with  respect  thereto,  would  have  to  dis¬ 
pose  of,  or  cause  the  disposition  of,  to  a 
person  other  than  a  disqualified  person 
(as  defined  in  section  4946(a) )  in  order 
for  the  remaining  holdings  of  the  foun¬ 
dation  in  such  enterprise  to  be  permitted 
holdings  (as  defined  in  paragraphs  (b) 
and  (c)  of  this  section).  If  a  private 
foundation  is  required  by  section  4943 
and  the  regulations  thereunder  to  dis¬ 
pose  of  certain  shares  of  a  class  of  stock 
in  a  particular  period  of  time  and  other 
shares  of  the  same  class  of  stock  in  a 
shorter  period  of  time,  any  stock  dis¬ 
posed  of  shall  be  charged  first  against 
those  dispositions  which  must  be  made 
in  such  shorter  period. 

(2)  Example.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  Corporation  X  has  outstanding 
100  shares  of  voting  stock,  with  each  share 
entitling  the  holder  thereof  to  one  vote.  F,  a 
private  foundation,  possesses  20  shares  of  X 
voting  stock  representing  20  percent  of  the 
voting  power  In  X.  Assume  that  the  per¬ 
mitted  holdings  of  F  In  X  under  paragraph 
(b)  (1)  of  this  section  are  11  percent  of  the 
voting  power  in  X.  F,  therefore,  possesses 
voting  stock  in  X  representing  a  percentage 
of  voting  power  in  excess  of  the  percentage 
permitted  by  such  paragraph.  Such  excess 
percentage  is  9  percent  of  the  voting  power 
In  X,  determined  by  subtracting  the  per¬ 
centage  of  voting  power  representing  the 
permitted  holdings  of  F  in  X  (l.e„  11  per¬ 
cent)  from  the  percentage  of  voting  power 


held  by  F  in  X  (l.e.,  20  percent). 

(20%  —11%  =9%) .  The  excess  business  hold¬ 
ings  of  F  in  X  are  an  amount  of  voting 
stock  representing  such  excess  percentage,  or 
9  shares  of  X  voting  stock  (9  percent  of  100) . 

(b)  Permitted  holdings  in  an  incor¬ 
porated  business  enterprise — (1)  In  gen¬ 
eral.  Except  as  otherwise  provided  in 
section  4943(c)  (2)  and  (4),  the  per¬ 
mitted  holdings  of  any  private  founda¬ 
tion  in  an  incorporated  business  enter¬ 
prise  are — 

(1)  Stock  representing  20  percent  of 
the  voting  power  in  such  enterprise,  re¬ 
duced  by 

(ii)  Stock  representing  the  percentage 
of  voting  power  in  such  enterprise  actu¬ 
ally  or  constructively  owned  by  all 
disqualified  persons  (with  respect  to  such 
foundation) . 

In  no  event  shall  the  permitted  holdings 
of  a  private  foundation  in  an  incor¬ 
porated  business  enterprise  be  less  than 
zero. 

(2)  Nonvoting  stock  as  permitted  hold¬ 
ings.  (i)  In  addition  to  those  holdings 
permitted  by  subparagraph  (1)  of  this 
paragraph,  the  permitted  holdings  of  a 
private  foundation  in  an  incorporated 
business  enterprise  shall  include  any 
share  of  nonvoting  stock  in  such  enter¬ 
prise  held  by  the  foundation  in  any  case 
in  which  all  disqualified  persons  (with 
respect  to  such  foundation)  hold,  actu¬ 
ally  or  constructively,  no  more  than  20 
percent  of  the  voting  power  in  such  en¬ 
terprise.  All  equity  interests  which  are 
not  voting  stock  shall,  for  purposes  of 
section  4943,  be  classified  as  nonvoting 
stock.  For  this  purpose,  evidences  of  in¬ 
debtedness  (including  convertible  in¬ 
debtedness)  shall  not  be  considered  stock. 
For  special  rules  relating  to  present 
holdings  of  nonvoting  stock,  see 
5  53.4943-4. 

(ii)  The  provisions  of  this  subpara¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  Assume  that  F,  a  private  founda¬ 
tion,  holds  10  percent  of  the  single  class  of 
voting  stock  of  corporation  X,  and  owns  20 
shares  of  nonvoting  stock  in  X.  Assume 
further  that  A  and  B,  the  only  disqualified 
persons  with  respect  to  F,  hold  10  percent 
of  the  voting  stock  of  X.  Under  the  provi¬ 
sions  of  subparagraph  (1)  of  this  paragraph, 
the  10  percent  of  X  voting  stock  held  by  F 
wUl  be  classified  as  permitted  holdings  of  F 
in  X  since  20  percent  less  the  percentage  of 
voting  stock  held  by  A  and  B  in  X  is  10  per¬ 
cent.  In  addition,  under  the  provisions  of 
this  subparagraph,  the  20  shares  of  X  non- 
voting  stock  will  qualify  as  permitted  hold¬ 
ings  of  F  in  X  since  the  percentage  of  voting 
stock  held  by  A  and  B  in  X  is  no  greater  than 
20  percent. 

(3)  Thirty-five-percent  rule  where 
third  person  has  effective  control  of 
enterprise — (i)  In  general.  Except  as 
provided  in  section  4943(c)  (4) ,  subpara¬ 
graph  (1)  of  this  paragraph  shall  be  ap¬ 
plied  by  substituting  35  percent  for  20 
percent  if — 

(a)  The  private  foundation  and  all 
disqualified  persons  (with  respect  to  such 
foundation)  together  do  not  hold, 
actually  or  constructively,  more  than  35 


percent  of  the  voting  power  in  the  busi¬ 
ness  enterprise,  and 

(b)  It  Is  established  to  the  satisfaction 
of  the  Commissioner  that  effective  con¬ 
trol  (as  defined  in  subdivision  (ii)  of  this 
subparagraph)  of  the  business  enter¬ 
prise  is  in  one  or  more  persons  (other 
than  the  foundation  itself)  who  are  not 
disqualified  persons  (as  defined  in  sec¬ 
tion  4946  (a) )  with  respect  to  the  foun¬ 
dation. 

(ii)  “Effective  control”  defined.  For 
purposes  of  this  subparagraph,  the  term 
“effective  control”  means  the  possession, 
direct  or  indirect,  of  the  power  (whether 
or  not  exercised)  to  direct  or  cause  the 
direction  of  the  management  and  policies 
of  a  business  enterprise,  whether  through 
the  ownership  of  voting  stock  or  other¬ 
wise.  It  is  the  reality  of  control  which  is 
decisive  in  this  regard  and  not  its  form 
or  the  means  by  which  it  is  exercisable. 

(4)  Two  percent  de  minimis  rule — <i> 
In  general.  Under  section  4943  (c)(2)(C), 
a  private  foundation  is  not  treated  as 
having  excess  business  holdings  in  any 
incorporated  business  enterprise  in  which 
It  (together  with  all  other  private  foun¬ 
dations  which  are  described  in  section 
4946(a)(1)(H))  actually  or  construc¬ 
tively  owns  not  more  than  2  percent  of 
the  voting  power  and  not  more  than  2 
percent  in  value  of  all  outstanding  shares 
of  all  classes  of  stock.  If,  however,  the 
private  foundation  together  with  all 
other  private  foundations  which  are  de¬ 
scribed  in  section  4946(a)  (1)  (H>  actually 
or  constructively  owns  more  than  2  per¬ 
cent  of  either  the  voting  power  or  the 
value  of  the  outstanding  shares  of  all 
classes  of  stock  in  any  incorporated  busi¬ 
ness  enterprise,  all  the  stock  in  such  busi¬ 
ness  enterprise  classified  as  excess  busi¬ 
ness  holding  under  section  4943  is  treated 
as  excess  business  holdings.  For  purposes 
of  this  paragraph,  any  stock  owned  by  a 
private  foundation  which  is  treated  as 
held  by  a  disqualified  person  under  sec¬ 
tion  4943(c)  (4)  (B)  or  (6)  shall  be  treated 
as  actually  owned  by  the  private  founda¬ 
tion.  For  purposes  of  section  101(1)  (2) 
(B)  of  TRA  1969  (83  Stat.  533),  excess 
business  holdings  shall  be  determined 
without  regard  to  section  4943(c)  (2)  (C> 
and  as  if  every  disposition  by  the  foun¬ 
dation  were  made  to  disqualified  persons. 
See  §  53.4941  (d)-4  (b)  (1). 

(ii)  Examples.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  examples: 

Example  (1) .  F,  a  private  foundation,  owns 
1  percent  of  the  single  class  of  voting  stock 
and  1  percent  in  value  of  all  the  outstanding 
shares  of  all  classes  of  stock  in  X  corporation. 
No  other  private  foundation  described  in 
section  4946(a)(1)(H)  owns  any  stock  in  X. 
All  of  the  stock  owned  by  F  in  X  would  be 
excess  business  holdings  under  section  4943 
(c)(1)  if  section  4943(c)(2)(C)  were  inap¬ 
plicable.  F  owns  no  other  shares  of  stock  in 
X.  Since  F  owns  no  more  than  2  percent  of 
the  voting  stock  and  no  more  than  2  percent 
in  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  X,  under  section  4943(c) 
(2)(C)  none  of  the  stock  in  X  owned  by  F 
is  treated  as  excess  business  holdings. 

Example  (2).  Assume  the  facts  as  stated 
in  Example  (1),  except  that  F  and  T.  a  con¬ 
trolled  private  foundation  under  section  4946 
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(a)  (1)  (H),  together  own  1  percent  of  all  the 
voting  stock  and  1  percent  in  value  of  all 
the  outstanding  shares  of  all  classes  of  OTOck 
in  X.  All  of  the  stock  In  X  owned  by  P  and  T 
would  be  excess  business  holdings  under  sec¬ 
tion  4943(c)  (1)  if  section  4943(c)  (2)  (C)  were 
Inapplicable.  Since  P  and  T  together  own  no 
more  than  2  percent  of  the  voting  stock  and 
no  more  than  2  percent  in  value  of  all  out¬ 
standing  shares  of  all  classes  of  stock  in  X, 
under  section  4943(c)(2)(C)  none  of  the 
stock  in  X  owned  by  either  F  or  T  Is  treated 
as  excess  business  holdings. 

Example  (3) .  Assume  the  facts  as  stated  in 
Example  ( 1 ) ,  except  that  F  owns  3  percent  of 
the  voting  stock  in  X,  2  percent  of  which  is 
treated  as  held  by  P,  a  disqualified  person  of 
P,  under  section  4943(c)  (4)  (B).  Under  sub¬ 
division  (i)  of  this  subparagraph,  the  2  per¬ 
cent  of  the  stock  in  X  owned  by  F  which  is 
treated  as  held  by  P  under  section  4943(c) 
(4)  (B)  is  treated  as  actually  owned  by  F  for 
purposes  of  section  4943(c)(2)(C).  Conse¬ 
quently,  all  of  the  X  stock  owned  by  F  is 
treated  as  excess  business  holdings  under 
section  4943(c)(2)(C).  However,  only  1  per¬ 
cent  of  the  stock  in  X  is  subject  to  tax  under 
section  4943(a),  since  the  other  2  percent  is 
treated  as  owned  by  a  disqualified  person 
under  section  4943(c)  (4)  (B)  for  purposes  of 
determining  the  tax  upon  F  under  section 
4943(a). 

(c)  Permitted  holdings  in  an  unincor¬ 
porated  business  enterprise — (1)  In  gen¬ 
eral.  The  permitted  holdings  of  a  private 
foundation  in  any  business  enterprise 
which  is  not  incorporated  shall,  subject 
to  the  provisions  of  subparagraphs  (2), 
(3),  and  (4)  of  this  paragraph,  be  deter¬ 
mined  under  the  principles  of  paragraph 

(b)  of  this  section. 

(2)  Partnership  or  joint  venture — (i) 
In  general.  In  the  case  of  a  partnership 
or  joint  venture,  the  terms  “profits  in¬ 
terest”  and  “capital  interest”  shall  be 
substituted  for  “voting  power"  and  “non¬ 
voting  stock,”  respectively,  wherever 
those  terms  appear  in  paragraph  (b)  of 
this  section. 

(ii)  Partnerships.  The  interest  of  a 
private  foundation  or  any  disqualified 
person  (with  respect  to  such  foundation) 
in  the  profits  and  capital  of  a  partner¬ 
ship  shall  be  determined  by  the  partner¬ 
ship  agreement.  In  the  absence  of  any 
provision  regarding  the  sharing  of 
profits,  the  interest  in  profits  of  such 
foundation  (or  such  disqualified  person) 
shall  be  determined  in  the  same  manner 
as  its  distributive  share  of  partnership 
taxable  income.  See  section  704(b) ,  relat¬ 
ing  to  the  determination  of  the  distribu¬ 
tive  share  by  the  income  or  loss  ratio,  and 
the  regulations  thereunder.  In  the  ab¬ 
sence  of  a  provision  in  the  partnership 
agreement,  the  capital  interest  of  such 
foundation  (or  such  disqualified  person) 
in  a  partnership  shall  be  determined  on 
the  basis  of  its  interest  in  the  assets  of 
the  partnership  which  would  be  distrib¬ 
utable  to  such  foundation  (or  such  dis¬ 
qualified  person)  upon  its  withdrawal 
from  the  partnership,  or  upon  liquida¬ 
tion  of  the  partnership,  whichever  is  the 
greater. 

(iii)  Joint  venture.  The  interest  of  a 
private  foundation  or  any  disqualified 
person  (with  respect  to  such  foundation) 
In  the  profits  and  capital  of  a  joint  ven¬ 
ture  shall  be  determined  under  the  rules 
of  subdivision  (ii)  of  this  subparagraph. 


except  that  the  term  “joint  venture” 
shall  be  substituted  for  the  term  “part¬ 
nership”  wherever  that  term  appears  in 
such  subdivision. 

(iv)  Examples.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  examples: 

Example  (I).  Assume  that  P  Is  a  partner¬ 
ship.  Under  the'  terms  of  the  partnership 
agreement  of  P,  F,  a  private  foundation,  holds 
a  20  percent  interest  in  the  profits  of  P, 
with  C  and  D,  the  only  disqualified  persons 
with  respect  to  F,  each  holding  a  5  percent 
interest  in  the  profits  of  P.  Assuming  that 
the  provisions  of  section  4943(c)(2)(B)  do 
not  apply,  the  permitted  holdings  of  F  in  P 
are  10  percent  of  the  profits  interest  in  P, 
determined  by  subtracting  the  percentage 
of  profits  interest  held  by  C  and  D  in  P  (i.e., 
10  percent)  from  20  percent.  (20  percent- 
10  percent  =  10  percent)  F,  therefore,  holds  a 
percentage  of  the  profits  interest  in  P  in  ex¬ 
cess  of  the  percentage  permitted  by  §  53.- 
4943-3  (b)(1).  The  excess  business  holdings  of 
F  in  P  are  a  percentage  of  the  profits  Interest 
in  P  equivalent  to  such  excess  percentage  or 
10  percent  of  the  profits  interest  in  P,  deter¬ 
mined  by  subtracting  the  percentage  of  the 
profits  interest  representing  the  permitted 
holdings  of  F  in  P  (i.e.,  10  percent)  from  the 
percentage  of  the  profits  interest  held  by  F 
in  P  (i.e..  20  percent)  (20  percent  — 10  percent 
=  10  percent) . 

Example  (2).  Assume  the  facts  as  stated 
in  Example  ( 1 ) ,  except  that  F,  in  addition  to 
a  20  percent  profits  interest,  holds  a  30  per¬ 
cent  capital  interest  in  P.  Since  the  percent¬ 
age  of  the  profits  interest  held  by  C  and  D 
in  P  is  less  than  20  percent,  such  30  percent 
capital  Interest  will  be  included  in  the  per¬ 
mitted  holdings  of  F  in  P,  and,  consequently, 
will  not  be  classified  as  excess  business 
holdings. 

(3)  Sole  proprietorship.  For  purposes 
of  section  4943,  a  private  foundation 
shall  have  no  permitted  holdings  in  a 
sole  proprietorship.  In  the  case  of  a 
transfer  by  a  private  foundation  of  a 
portion  of  a  sole  proprietorship,  see  sub- 
paragraph  (2)  of  this  paragraph  (relat¬ 
ing  to  permitted  holdings  in  partner¬ 
ships).  For  the  treatment  of  a  private 
foundation’s  ownership  of  a  sole  proprie¬ 
torship  prior  to  May  1926,  1969,  see 
§  53.4943-4. 

(4)  Trusts  and  other  unincorporated 
business  enterprises — (i)  In  general.  In 
the  case  of  any  unincorporated  business 
enterprise  which  is  not  described  in  sub- 
paragraph  (2)  or  (3)  of  this  paragraph, 
the  term  “beneficial  interest”  shall  be 
substituted  for  “voting  power,” — wher¬ 
ever  the  term  appears  in  paragraph  (b) 
of  this  section.  Any  and  all  references  to 
non  voting  stock  in  paragraph  (b)  of  this 
section  shall  be  inapplicable  with  respect 
to  any  unincorporated  business  enter¬ 
prise  described  in  this  subparagraph. 

(ii)  Trusts.  For  purposes  of  this  sub- 
paragraph,  the  beneficial  interest  of  a 
private  foundation  or  any  disqualified 
person  (with  respect  to  such  foundation) 
in  a  trust  shall  be  determined  as  pro¬ 
vided  in  §  53.4943-7(b)  (2). 

(iii)  Other  unincorporated  business 
enterprises.  For  purposes  of  this  subpar¬ 
agraph,  the  beneficial  interest  of  a  pri¬ 
vate  foundation  or  any  disqualified  per¬ 
son  (with  respect  to  such  foundation) 
in  an  unincorporated  business  enterprise 
(other  than  an  enterprise  described  in 


subparagraph  (2)  or  (3)  of  this  para¬ 
graph,  and  other  than  a  trust  or  an 
estate)  includes  any  right  to  receive  a 
portion  of  distributions  from  profits  of 
such  enterprise,  and,  if  the  portion  of 
distributions  is  not  fixed  by  an  agree¬ 
ment  among  the  participants,  any  right 
to  receive  a  portion  of  the  assets  (if  any) 
upon  liquidation  of  the  enterprise,  ex¬ 
cept  as  a  creditor  or  employee.  For  pur¬ 
poses  of  this  subparagraph,  a  right  to 
receive  distributions  of  profits  includes  a 
right  to  receive  any  amount  from  such 
profits  other  than  as  a  creditor  or  em¬ 
ployee,  whether  as  a  sum  certain  or  as  a 
portion  of  profits  realized  by  the  enter¬ 
prise.  Where  there  is  no  agreement  fix¬ 
ing  the  rights  of  the  participants  in  such 
enterprise,  the  interest  of  such  founda¬ 
tion  (or  such  disqualified  person)  in  such 
enterprise  shall  be  determined  by  divid¬ 
ing  the  amount  of  all  investments  or 
contributions  to  the  capital  of  the  enter¬ 
prise  made  or  obligated  to  be  made  by 
such  foundation  (or  such  disqualified 
person )  by  the  amount  of  all  investments 
or  contributions  to  capital  made  or  obli¬ 
gated  to  be  made  by  all  participants  in 
the  enterprise. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  ( 1 ).  Corporation  X  has  outstand¬ 
ing  100  shares  of  voting  stock,  with  each 
share  entitling  the  holder  thereof  to  one 
vote.  Assume  that  F,  a  private  foundation, 
possesses  30  shares  of  X  voting  stock,  and 
that  A  and  B,  the  only  disqualified  persons 
with  respect  to  F,  together  own  10  shares  of 
X  voting  stock.  The  excess  business  holdings 
of  F  in  X  are  20  shares  of  X  voting  stock, 


determined  as  follows: 

(i)  Determination  of  voting  power 
percentages : 

(a)  Total  number  of  outstand¬ 

ing  votes  In  X _  100 

(b)  Total  number  of  votes  In 

X  held  by  F _  30 

(c)  Total  number  of  vote  In 

X  held  by  A  and  B _  10 

(d )  Percentage  of  voting  power 

In  X  held  by  F  (Item 
(b)  divided  by  Item  (a) ) 
(percent)  _  30 

(e)  Percentage  of  voting  power 

In  X  held  by  A  and  B 
(item  (c)  divided  by 

item  (a) )  (percent) _  10 

(11)  Determination  of  permitted 
holdings  of  voting  power: 

(a)  Percentage  of  voting  power 

In  X  held  by  A  and  B 
(percent)  _  10 

(b)  Permitted  holdings  of  vot¬ 

ing  power  by  F  In  X 
(20%  less  Item  (a) ) 
(percent)  _  10 


(111)  Determination  of  excess  busi¬ 
ness  holdings: 

(a)  Percentage  of  voting  power 
In  X  held  by  F  (per¬ 


cent)  _  30 

(b)  Permitted  holdings  of  vot¬ 

ing  power  by  F  In  X 
(percent)  _  10 

(c)  Item  (a)  less  item  (b) 

(percent)  _  20 

( d )  Excess  business  holdings 


of  F  In  X  (I.e.,  an  amount 
of  X  voting  stock  repre¬ 
senting  a  percentage  of 
voting  power  equivalent 
to  that  In  Item  (c) ) 
(shares) _ -  20 
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Example  (2).  F,  a  private  foundation,  la 
a  partner  In  P  partnership.  In  addition,  A 
and  B,  the  only  disqualified  persons  with  re¬ 
spect  to  F,  are  partners  in  P.  The  partner¬ 
ship  agreement  of  P  oontalns  no  provisions 
regarding  the  sharing  of  profits  by,  and  the 
respective  capital  Interests  of,  the  partners. 

(I)  Assume  that,  under  section  704(b), 
F' s  distributive  share  of  P  taxable  Income  Is 
determined  to  be  20  percent.  In  addition,  as¬ 
sume  that  under  such  section,  A  and  B  are 
determined  to  have  a  4-percent  distributive 
share  each  of  P  taxable  Income.  Accordingly, 
F  holds  a  20-percent  profits  Interest  In  P, 
and  A  and  B  hold  an  8-percent  profits  In¬ 
terest  In  P.  Assuming  that  the  provisions  of 
section  4943(c)  (2)  (B)  do  not  apply,  the  per¬ 
mitted  holdings  of  F  In  P  are  12  percent  of 
the  profits  Interest  In  P,  determined  by  sub¬ 
tracting  the  percentage  of  the  profits  In¬ 
terest  held  by  A  and  B  In  P  (i.e.,  8  percent) 
from  20  percent.  (20  percent— 8  percent=12 
percent.)  F,  therefore,  holds  a  percentage  of 
the  profits  Interest  In  P  In  excess  of  the  per¬ 
centage  permitted  by  $  63.4943-3(b)  (1).  The 
excess  business  holdings  of  F  in  P  are  a  per¬ 
centage  of  the  profits  Interest  In  P  equivalent 
to  such  excess  percentage,  or  8  percent  of 
the  profits  Interest  In  P,  determined  by  sub¬ 
tracting  the  permitted  holdings  of  F  in  P 
(l.e.,  12  percent)  from  the  percentage  of  the 
profits  Interest  held  by  F  In  P  (i.e.,  20  per¬ 
cent)  (20  percent  — 12  percent=8  percent). 

(II)  Assume  that,  under  the  partnership 
agreement,  F  would  be  entitled  to  a  distri¬ 
bution  of  20  percent  of  P’s  assets  upon  F’s 
withdrawal  from  P  and  to  a  distribution  of 
30  percent  of  P’s  assets  upon  the  liquidation 
of  P.  F.  therefore,  holds  a  30-percent  capital 
interest  In  P;  that  Is,  the  greater  of  the  per¬ 
centage  of  the  assets  of  P  distributable  to  F 
upon  F's  withdrawal  from  P,  or  the  percent¬ 
age  of  such  assets  distributable  to  F  upon 
the  liquidation  of  P.  Since  the  percentage  of 
the  profits  Interest  held  by  A  and  B  In  P 
Is  less  than  20  percent,  such  30-percent  cap¬ 
ital  Interest  will  be  Included  in  the  permitted 
holdings  of  F  In  P. 

§  53.4943—4  Present  holdings. 

(a)  In  general.  Except  as  provided  in 
paragraph  (f)  of  this  section  (relating  to 
special  rules  for  corporate  readjust¬ 
ments')  ,  section  4943(c)  (4)  and  this  sec¬ 
tion  shall  apply  to  holdings  of  a  private 
foundation  in  a  business  enterprise  only 
if  the  foundation  actually  or  construc¬ 
tively  owns  an  interest  in  such  enterprise 
on  May  26,  1969,  or  acquires  an  interest 
in  such  enterprise  under  the  terms  of  a 
trust  which  was  irrevocable  on  May  26, 
1969,  or  under  the  terms  of  a  will  to 
which  section  4943(c)  (5)  and  §  53.4943-5 
apply.  Except  as  otherwise  specifically 
provided,  the  term  “voting  power,”  as 
used  in  this  section,  shall  include  the 
terms  “profits  interest”  and  “beneficial 
interest,”  and  the  term  “value  of  all  out¬ 
standing  shares  of  all  classes  of  stock,” 
as  used  in  this  section,  shall  include  the 
term  “capital  interest.” 

(b)  First  phase — (1)  In  general — (i) 
Holding  periods.  If,  on  May  26,  1969,  a 
private  foundation  has  excess  business 
holdings  (determined  without  regard  to 
the  provisions  of  paragraphs  (b)(5),  (c) , 
(d),  and  (e)  of  this  section)  in  any 
business  enterprise,  then  all  interests 
which  such  foundation  holds,  actually  or 
constructively,  in  such  enterprise  on 
May  26,  1969,  shall  (while  held  by  such 
foundation)  be  deemed  held  by  a  dis¬ 
qualified  person  (with  respect  to  such 


PROPOSED  RULE  MAKING 

foundation) ,  rather  than  by  the  founda¬ 
tion,  during  the  following  periods: 

(a)  The  20-year  period  beginning  on 
May  26,  1969,  if  the  private  foundation 
holds,  actually  or  constructively,  more 
than  95  percent  of  the  voting  power  in 
such  enterprise  on  such  date; 

(b)  Except  as  provided  in  (a)  of  this 
subdivision,  the  15-year  period  beginning 
on  May  26,  1969,  if  the  combined  hold¬ 
ings  of  the  private  foundation  and  all 
disqualified  persons  (with  respect  to  such 
foundation)  on  such  dates  are,  actually 
or  constructively,  more  than  75  percent 
of  the  voting  power  in  such  enterprise; 

(c)  Except  as  provided  in  (a)  of  this 
subdivision,  the  15-year  period  begin¬ 
ning  on  May  26,  1969,  if  the  combined 
holdings  of  the  private  foundation  and 
all  disqualified  persons  (with  respect  to 
such  foundation)  on  such  date  represent, 
actually  or  constructively,  more  than  a 
75-percent  interest  in  the  value  of  all 
outstanding  shares  of  all  classes  of  stock 
in  such  enterprise ;  or 

(d)  The  10-year  period  beginning  on 
May  26, 1969,  in  any  case  not  described  in 
(a) ,  (b) ,  or  (c)  of  this  subdivision. 

The  20-year,  15-year,  or  10-year  period 
described  in  this  subdivision  (whichever 
applies)  shall,  for  purposes  of  section 
4943  and  this  section,  be  known  as  “the 
first  phase.”  A  private  foundation  shall 
have  no  excess  business  holdings  during 
the  first  phase  with  respect  to  any  in¬ 
terest  which  the  foundation  holds,  actu¬ 
ally  or  constructively,  in  a  business  en¬ 
terprise  on  May  26,  1969. 

<ii)  Sole  proprietorship.  The  20-year 
period  described  in  subdivision  (i)  (a)  of 
this  subparagraph  shall  apply  with  re¬ 
spect  to  any  interest  which  a  private 
foundation  holds  in  a  sole  proprietorship 
on  May  26,  1969.  For  purposes  of  such 
subdivision,  the  term  “voting  power” 
shall  include  any  such  interest. 

(iii)  Effective  date.  At  the  close  of  the 
20-year,  15-year,  or  10-year  period  de¬ 
scribed  in  subdivision  (i)  of  this  sub- 
paragraph  (whichever  is  applicable)  and 
for  all  periods  thereafter,  no  interest 
which  a  private  foundation  holds,  actu¬ 
ally  or  constructively,  in  a  business 
enterprise  shall  be  deemed  held  by  a  dis¬ 
qualified  person  (with  respect  to  such 
foundation)  by  reason  of  such  sub¬ 
division. 

(2)  Holdings  acquired  after  May  26, 
1969 — (i)  In  general.  If,  on  May  26,  1969, 
a  private  foundation  has  excess  business 
holdings  (determined  as  provided  in 
§  53.4943-3)  in  any  business  enterprise, 
and  if,  after  such  date,  such  foundation 
acquires,  actually  or  constructively,  ad¬ 
ditional  holdings  in  such  enterprise,  then 
the  holdings  acquired  on  or  before  such 
date  shall  be  treated  as  provided  in  sub- 
paragraph  (1)  of  this  paragraph,  and  the 
holdings  acquired  after  such  date  shall 
be  treated  as  provided  in  subdivisions 

(ii),  (iii),  and  (iv)  of  this  subparagraph. 

(ii)  Holdings  acquired  by  trust  or  will. 
If,  after  May  26,  1969,  a  private  founda¬ 
tion  described  in  subdivision  (i)  of  this 
subparagraph  acquires  additional  hold¬ 
ings  in  a  business  enterprise  under  the 
terms  of  a  trust  which  was  irrevocable 
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on  such  date,  or  under  the  terms  of  a  will 
executed  on  or  before  such  date  which 
are  in  effect  on  such  date  and  at  all 
times  thereafter,  then  such  additional 
holdings  shall  be  treated  as  provided  in 
section  4943(c)(5)  and  the  regulations 
thereunder. 

(iii)  Holdings  not  acquired  by  pur¬ 
chase.  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  if,  after 
May  26,  1969,  a  private  foundation  de¬ 
scribed  in  subdivision  (i)  of  this  sub- 
paragraph  acquires  additional  holdings 
in  a  business  enterprise  (other  than  by 
purchase),  then  such  additional  hold¬ 
ings  shall  be  treated  as  provided  in  sec¬ 
tion  4943(c)(6)  and  the  regulations 
thereunder. 

(iv)  Holdings  acquired  by  purchase. 
If,  after  May  26,  1969,  a  private  founda¬ 
tion  described  in  subdivision  (i)  of  this 
subparagraph  acquires  additional  hold¬ 
ings  in  a  business  enterprise  by  purchase, 
then  such  additional  holdings  shall  not 
be  treated  as  held  by  a  disqualified  per¬ 
son  (with  respect  to  such  foundation) 
during  any  period  in  which  such  holdings 
are  held  by  the  foundation. 

(v)  Special  rules,  (a)  In  the  case  of  a 
private  foundation  described  in  subdivi¬ 
sion  (ii)  of  this  subparagraph,  the  per¬ 
centage  of  holdings  described  in  sub- 
paragraph  (5)(i)(a)(I)  of  this  para¬ 
graph  and  the  provisions  of  paragraph 

(e)  of  this  section  shall  be  applied  with 
respect  to  both  holdings  in  a  business 
enterprise  acquired  on  or  before  May  26, 
1969,  and  additional  holdings  in  such 
enterprise  acquired  by  will  or  trust  sub¬ 
sequent  to  such  date  pursuant  to  the  pro¬ 
visions  of  section  4943(c)  (5) .  In  applying 
the  preceding  sentence,  any  holdings 
which  such  foundation  disposes  of  shall 
be  charged  first  against  those  holdings 
which  have  been  deemed  held  by  dis¬ 
qualified  persons  (with  respect  to  the 
foundation)  for  the  shortest  period. 

(b)  In  the  case  of  a  private  founda¬ 
tion  described  in  subdivision  (iii)  of  this 
subparagraph  (regardless  of  whether  it 
is  also  described  in  subdivision  (ii)  of  this 
subparagraph),  the  percentage  of  hold¬ 
ings  described  in  subparagraph  (5)  (i)  (a) 
(I)  of  this  paragraph  and  the  provisions 
of  paragraph  (e)  of  this  section  shall  be 
applied  only  with  respect  to  those  hold¬ 
ings  in  a  business  enterprise  acquired  on 
or  before  May  26,  1969,  or  acquired 
pursuant  to  the  provisions  of  section  4943 

(c)(5). 

(3)  Suspension  of  first-phase  periods. 
The  20-year,  15-year,  or  10-year  period 
described  in  subparagraph  (1)  (i)  of  this 
paragraph  (whichever  applies)  shall  be 
suspended  during  the  pendency  of  any 
judicial  proceeding  which  is  brought  and 
diligently  litigated  by  the  private  founda¬ 
tion  described  in  such  subparagraph  and 
which  is  necessary  to  reform,  or  to  ex¬ 
cuse  such  foundation  from  compliance 
with,  its  governing  instrument  or  any 
other  instrument  (as  in  effect  on  May  26, 
1969)  in  order  to  allow  disposition  of  any 
excess  business  holdings  held  by  the 
foundation  on  May  26, 1969. 

(4)  Election  to  shorten  the  period  dur¬ 
ing  which  certain  holdings  of  private 
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foundations  are  treated,  as  held  by  dis¬ 
qualified  persons — (i)  In  general.  If,  on 
May  26,  1969,  the  combined  holdings  of  a 
private  foundation  and  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  in  any  one  business  enterprise  ex¬ 
ceed  75  percent  of  the  voting  power  or  a 
75-percent  interest  in  the  value  of  all  out¬ 
standing  shares  of  all  classes  of  stock 
(or  more  than  a  75-percent  capital  inter¬ 
est,  in  the  case  of  a  partnership  or  joint 
venture)  in  such  enterprise,  and  if,  on 
such  date,  the  foundation’s  holdings  do 
not  exceed  95  percent  of  the  voting  power 
in  such  enterprise,  then  the  15-year  pe¬ 
riods  referred  to  in  subparagraph  (1)  (i) 

(b)  and  (c)  of  this  paragraph  are,  with 
respect  to  such  foundation  to  be  short¬ 
ened  to  10-year  periods,  if,  at  any  time 
before  January  1,  1971,  one  or  more 
individuals — 

(a)  Who  are  substantial  contributors 
(as  described  in  section  507(d)(2))  or 
members  of  the  family  within  the  mean 
ing  of  section  4946(d)  of  one  or  more  sub¬ 
stantial  contributors  to  such  private 
foundation,  and 

(b)  Who  on  May  26,  1969,  held  in  the 
aggregate  more  than  15  percent  of  the 
voting  power  in  the  enterprise, 

made  an  election  in  the  manner  described 
in  26  CFR  143.6  (revised  as  of  January  1, 
1972),  35  F.R.  6962  (T.D.  7038,  1970). 

(5)  Permitted  holdings  during  first 
phase — (i)  In  general.  Except  as  pro¬ 
vided  in  subdivisions  (ii)  and  (iv)  of  this 
subparagraph  and  paragraphs  (e>  and 
(f)  of  this  section,  and  without  regard 
to  the  applicability  of  section  4943 

(c) (2)(C),  during  the  first  phase  the 
permitted  percentage  of  holdings  of  a 
private  foundation  described  in  subpara¬ 
graph  (1)  (i)  of  this  paragraph  acquired 
on  or  before  May  26,  1969,  in  a  business 
enterprise  (with  respect  to  which  such 
foundation  has  excess  business  holdings, 
as  determined  under  §  53.4943-3,  on  such 
date)  shall  be — 

(a) (2)  The  percentage  of  voting 
power  in  such  enterprise  held  by  the 
foundation  and  all  disqualified  persons 
(with  respect  to  such  foundation)  to¬ 
gether,  on  May  26,  1969,  reduced  by 

(2)  The  percentage  of  voting  power 
in  such  enterprise  held  by  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  without  regard  to  section  4943 

(c)  (4)  (B) ;  and,  separately, 

(b)  (2)  The  percentage  of  the  value  of 
all  outstanding  shares  of  all  classes  of 
stock  in  such  enterprise  held  by  the 
foundation  and  all  disqualified  persons 
(with  respect  to  such  foundation)  to¬ 
gether  on  May  26,  1969,  reduced  by 

(2)  The  percentage  of  the  value  of  all 
outstanding  shares  of  all  classes  of  stock 
in  such  enterprise  held  by  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  without  regard  to  section  4943 

(c)(4)(B). 

In  no  event  shall  such  permitted  hold¬ 
ings  be  less  than  zero. 

(ii)  Fifty -percent  limitation.  Except 
as  provided  in  subdivision  (iii)  of  this 
subparagraph,  in  no  event  shall  the  per¬ 
centage  described  in  subdivision  (i)  (a). 


(2)  or  (b)(2)  of  this  subparagraph  ex¬ 
ceed  50  percent. 

(iii)  Special  rule  for  certain  private 
foundations.  In  the  case  of  a  private 
foundation — 

(a)  Which  was  incorporated  before 
January  1, 1951; 

(b)  Substantially  all  of  the  assets  of 
which  on  May  26,  1969,  consisted  of  more 
than  90  percent  of  the  stock  of  an  incor¬ 
porated  business  enterprise  which  is  li¬ 
censed  and  regulated,  the  sales  or  con¬ 
tracts  of  which  are  regulated,  and  the 
professional  representatives  of  which  are 
licensed,  by  State  regulatory  agencies  in 
at  least  10  States; 

(c)  Which  acquired  such  stock  solely 
by  gift,  devise,  or  bequest; 

(d)  Which  does  not  purchase  any 
stock  or  other  interest  in  such  enterprise 
after  May  26,  1969,  and  does  not  acquire 
any  stock  or  other  interest  in  any  other 
business  enterprise  which  constitutes 
excess  business  holdings  under  §  53.4943- 
3;  and 

(e)  Which,  in  the  last  5  taxable  years 
ending  on  or  before  December  31,  1970, 
expended  substantially  all  of  its  adjusted 
net  income  (as  defined  in  section  4942 

(f) )  for  the  purpose  or  function  for 
which  it  is  organized  and  operated, 

subdivision  (ii)  of  this  subparagraph 
shall  be  applied  with  respect  to  the  hold¬ 
ings  of  such  foundation  in  the  incor¬ 
porated  business  enterprise  described  in 
(b)'  of  this  subdivision  by  substituting 
“51  percent’’  for  “50  percent,”  and  sec¬ 
tion  4943(c)  (4)  (D)  shall  not  apply  with 
respect  to  such  holdings.  For  purposes  of 
the  preceding  sentence,  stock  of  such 
enterprise  in  a  trust  created  before  May 
27,  1969,  of  which  the  foundation  is  the 
remainder  beneficiary  shall  be  deemed  to 
be  held  by  such  foundation  on  May  26, 
1969,  if  such  foundation  held  (without 
regard  to  such  trust)  more  than  20  per¬ 
cent  of  the  stock  of  such  enterprise  on 
May  26,  1969. 

(iv)  Sole  proprietorship.  During  the 
first  phase  and  thereafter,  a  private 
foundation  shall  have  no  permitted 
holdings  in  a  sole  proprietorship.  For  the 
treatment  of  a  sole  proprietorship,  see 
§  53.4943-9 (e). 

(6)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  Assume  that  F.  a  private 
foundation,  owns,  on  May  26,  1969,  50  shares 
of  voting  stock  in  corporation  X  represent¬ 
ing  50  percent  of  the  voting  power  in  X  and 
25  percent  of  the  value  of  all  outstanding 
shares  of  all  classes  of  stock  in  X.  Assume 
further  that  A  and  B,  the  only  disqualified 
persons  with  respect  to  F,  own  five  shares 
each  of  voting  stock  in  X  on  such  date.  The 
10  shares  of  voting  stock  in  X  owned  by  A 
and  B  together  represent  10  percent  of  the 
voting  power  in  X  and  5  percent  of  the  value 
of  all  outstanding  shares  of  all  classes  of 
stock  in  X.  Under  the  provisions  of 
§  53.4943-3,  and  without  regard  to  the  pro¬ 
visions  of  section  4943(c)  (2)  (B),  the  excess 
business  holdings  of  F  in  X  as  of  such  date 
■13MO d  firmoA  x  jo  iuoooad  o*  ‘ajojaram  ‘am 
Accordingly,  since  F  has  excess  business 
holdings  in  X  as  of  May  26,  1969,  tinder 
$  53.4943-3,  and  since  the  combined  holdings 
of  F,  A,  and  B  in  X  are,  on  such  date,  less 


than  75  percent  of  the  voting  power  in  X 
and  less  than  75  percent  of  the  value  of  all 
outstanding  shares  of  all  classes  of  stock  in 
X,  under  the  provisions  of  subparagraph 
(l)(i)(d)  of  this  paragraph  aU  holdings  of 
F  in  X  (i.e.,  50  shares  of  X  voting  stock)  will 
be  deemed  held  by  a  disqualified  person  until 
May  26,  1979. 

Eample  (2).  Assume  the  facts  as  stated  in 
Example  (1),  except  that  F,  on  December  15, 
1969,  purchases  an  additional  10  shares  of 
voting  stock  in  X  representing  10  percent  of 
X  voting  power.  Assume,  further,  that  F,  A, 
or  B  have  not  sold,  transferred,  or  otherwise 
disposed  of  any  of  the  stock  held  by  them  in 
X  on  May  26,  1969.  While  the  50  shares  of  X 
voting  stock  held  by  F  on  May  26, 1969,  will 
be  deemed  held  by  a  disqualified  person  until 
May  26,  1979,  the  additional  10  shares  of  X 
voting  stock  acquired  by  purchase  by  F  on 
December  15,  1969,  will  not,  under  the  pro¬ 
visions  of  subparagraph  (2)  (iv)  of  this 
paragraph,  be  deemed  to  be  so  held.  Accord¬ 
ingly,  since,  under  the  provisions  of 
$  53.4943-3,  such  10  shares  represent  addi¬ 
tional  excess  business  holding  of  F  in  X,  such 
10  shares  will  be  subject  to  the  imposition 
of  tax  under  the  provisions  of  section  4943 

(a) . 

Example  (3) .  Assume  the  facts  as  stated  in 
Example  (1),  except  that  F,  on  December  15, 
1971,  acquires  an  additional  10  shares  of  vot¬ 
ing  stock  in  X  representing  10  percent  of  X 
voting  power  under  the  terms  of  a  will  which 
was  executed  before  May  26,  1969.  While  the 
50  shares  of  X  voting  stock  held  by  F  on 
May  26,  1969,  will  be  deemed  held  by  a  dis¬ 
qualified  person  until  May  26,  1979,  the  addi¬ 
tional  10  shares  of  X  voting  stock  acquired 
by  F  on  December  15,  1971,  will,  under  the 
provisions  of  subparagraph  (2)  (11)  of  this 
paragraph  and  section  4943(c)(5),  be 
deemed  held  by  a  disqualified  person  until 
December  15,  1981. 

Example  (4).  Assume  that  F,  a  private 
foundation,  owns,  on  May  26,  1969,  60  shares 
of  voting  stock  in  corporation  Y  representing 
50  percent  of  the  voting  power  in  Y.  Assume 
further  that  C  and  D,  the  only  disqualified 
persons  with  respect  to  F,  own.  on  such  date, 
15  shares  each  of  Y  voting  stock  and  that  the 
30  shares  of  Y  voting  stock  owned  by  C  and 
D  together  represent  30  percent  of  the  voting 
power  in  Y.  Under  the  provisions  of  $  53  - 
4943-3,  and  without  regard  to  section  4943 
(c)  (2)  (B),  the  excess  business  holdings  of  F 
in  Y  as  of  such  date  are,  therefore,  50  percent 
of  Y  voting  power.  Accordingly,  since  F  has 
excess  business  holdings  in  Y  as  of  May  26, 
1969,  and  since  the  combined  holdings  of  F, 
C,  and  D  in  Y  represent,  on  such  date,  more 
than  75  percent  of  the  voting  power  in  Y, 
under  the  provisions  of  subparagraph  (l)(i) 

(b)  of  this  paragraph  all  holdings  in  Y  (i.e., 
50  shares  of  Y  voting  stock)  will  be  deemed 
held  by  a  disqualified  person  until  May  26, 
1984. 

Example  (5) .  F,  a  private  foundation,  owns, 
on  May  26.  1969,  30  shares  of  voting  stock  in 
corporation  Z  representing  30  percent  of  the 
voting  power  in  Z  and  15  percent  of  the  value 
of  all  outstanding  shares  of  all  classes  of 
stock  in  Z,  and  owns,  on  such  date,  10  shares 
of  nonvoting  stock  in  Z  representing  10  per¬ 
cent  of  the  value  of  all  outstanding  shares 
of  all  classes  of  stock  in  Z.  E  and  O,  the  only 
disqualified  persons  with  respect  to  F,  own, 
on  such  date,  five  shares  each  of  nonvoting 
stock  in  Z.  The  10  shares  of  nonvoting  stock 
in  Z  owned  by  E  and  Q  together  represent 
10  percent  of  the  value  of  all  outstanding 
shares  of  all  classes  of  stock  in  Z.  The  provi¬ 
sions  of  subparagraph  (1)  (1)  (d)  of  this  para¬ 
graph  apply  with  respect  to  F,  and  a  dis¬ 
qualified  person  is  deemed  to  hold  all  30 
6bares  of  stock  owned  by  F  in  Z  during  the 
10-year  period  beginning  on  May  26,  1969.  It 
is  assumed  that  the  provisions  of  paragraph 
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(e)  of  this  section  do  not  apply.  During  such 
period  the  permitted  holdings  by  F  In  Z  with 
respect  to  the  stock  In  Z  held  by  F  on  May  26, 
1969,  are  30  percent  of  the  voting  power  In 
Z  and  26  percent  of  the  value  of  all  out¬ 
standing  shares  of  all  classes  of  stock  In  Z, 
determined  as  follows: 

Percent 


(1)  The  percentage  of  voting  power 
In  Z  held  by  F,  E,  and  G  together 

on  May  26, 1969 -  30 

Less:  the  percentage  of  voting 

power  In  Z  held  by  E  and  G._  0 


Permitted  holdings  of  voting 

power  by  F  In  Z -  30 


(11)  The  percentage  of  the  value  of  all 
outstanding  shares  of  all  classes 
of  stock  in  Z  held  by  F,  E,  and  G, 

together  on  May  26,  1969 _ -  35 

Less :  the  percentage  of  the  value 
of  all  outstanding  shares  of  all 
classes  of  stock  In  Z  held  by 
E  and  G _ _ _  10 


Permitted  holdings  of  value  by 

F  and  Z _  25 


In  addition,  since  the  entire  Interest  of 
F  In  Z  Is  deemed  to  be  held  by  a  disqualified 
person  until  May  26,  1979  (under  subpara¬ 
graph  (l)(l)(d)  of  this  paragraph),  F  can 
have  no  excess  business  holdings  In  Z  until 
such  date. 

Example  (6).  Assume  the  facts  as  stated 
In  Example  (5),  except  that  E  and  G  acquire, 
on  February  1,  1970,  10  shares  of  Z  voting 
stock  representing  10  percent  of  the  voting 
power  In  Z  and  5  percent  of  the  value  of 
all  outstanding  shares  of  all  classes  of  stock 
In  Z.  During  the  first  phase,  as  of  Febru¬ 
ary  1,  1970,  the  permitted  holdings  by  F  In 
Z  with  respect  to  the  stock  In  Z  held  by 
F  on  May  26,  1969,  are  20  percent  of  the 
voting  power  In  Z  and  20  percent  of  the 
value  of  all  outstanding  shares  of  all  classes 
of  stock  In  Z,  determined  as  follows: 

Percent 


(1)  The  percentage  of  voting  power  In 
Z  held  by  F,  E,  and  G  together 

on  May  26,  1969 _  30 

Less:  the  percentage  of  voting 

power  In  Z  held  by  E  and  G _  10 


Permitted  holdings  of  voting 
power  by  F  In  G  as  of  February 
1,  1970.. . 20 

(11)  The  percentage  of  the  value  of  all 
outstanding  shares  of  all  classes 
of  stock  in  Z  held  by  F,  E,  and 

G  together  on  May  26,  1969 _  35 

Less:  the  percentage  of  the  value 
of  all  outstanding  shares  of  all 
classes  of  stock  in  Z  held  by  E 
and  G _  15 


Permitted  holdings  of  value  by 

F  In  Z  as  of  February  1,  1970.  20 


Since  all  holdings  by  F  in  Z  are  deemed  held 
by  a  disqualified  person  during  the  first 
phase,  F  will  not  be  subject  to  tax  under 
section  4943(a)  on  excess  business  holdings 
until  the  termination  of  the  first  phase. 
Therefore,  F  must  dispose  of  an  amount  of 
holdings  (or  E  and  G  must  dispose  of  an 
equivalent  amount)  during  the  first  phase 
In  order  for  F  to  avoid  taxation  on  such 
holdings  under  section  4943  (a) . 

Example  (7).  F,  a  private  foundation, 
owns,  on  May  26,  1969,  50  shares  of  voting 
stock  In  corporation  X  representing  50  per¬ 
cent  of  the  voting  power  in  X  and  25  percent 
of  the  value  of  all  outstanding  shares  of  all 
classes  of  stock  In  X,  and  owns,  on  such  date, 
20  shares  of  nonvoting  stock  In  X  represent¬ 
ing  20  percent  of  the  value  of  all  outstanding 


shares  of  all  classes  of  stock  In  X.  A  and  B, 
the  only  disqualified  persons  with  respect  to 
F,  own,  on  such  date,  10  shares  each  of 
voting  stock  In  X.  The  20  shares  of  voting 
stock  In  X  owned  by  A  and  B  together  rep¬ 
resent  20  percent  of  the  voting  power  In  X 
and  10  percent  of  the  value  of  all  outstand¬ 
ing  shares  of  all  classes  of  stock  In  X.  The 
provisions  of  subparagraph  (1)  (1)  (d)  of 
this  paragraph  apply  with  respect  to  F,  and 
a  disqualified  person  is  deemed  to  hold  all 
stock  owned  by  F  In  X  during  the  10-year 
period  beginning  on  May  26,  1969.  It  Is  as¬ 
sumed  that  paragraph  (e)  of  this  section 
does  not  apply.  During  such  period  the  per¬ 
mitted  holdings  by  F  In  X  with  respect  to 
the  stock  In  X  held  by  F  on  May  26,  1969,  are 
30  percent  of  the  voting  power  in  X  and  40 
percent  of  the  value  of  all  outstanding  shares 
of  all  classes  of  stock  in  X,  determined  as 
follows: 

Percent 


(1)  (a)  The  percentage  of  voting 
power  in  X  held  by  F,  A,  and 
B  together  on  May  26,  1969 _  70 

(b)  Lower  of  60  percent  or  item 

(o)  .  50 

(c)  The  percentage  of  voting 

power  In  X  held  by  A  and  B —  20 


(d)  Permitted  holdings  of  voting 
power  by  F  in  X  (Item  (b) 
less  item  (c) ) -  30 


(11)  (a)  The  percentage  of  the  value 
of  all  outstanding  shares  of 
all  classes  of  stock  In  X  held 
by  F,  A,  and  B  together  on 


May  26,  1969 .  55 

(b)  Lower  of  50  percent  or  item 

(a)  _  60 

(c)  The  percentage  of  the  value 
of  all  outstanding  shares  of 
all  classes  of  stock  in  X  held 

by  A  and  B -  10 


(d)  Permitted  holdings  of  value 
by  F  in  X  (item  (b)  less  Item 
(c) ) . . — .  40 


Since  all  holdings  by  F  In  X  are  deemed  held 
by  a  disqualified  person  during  the  first 
phase,  F  will  not  be  subject  to  tax  under 
section  4943(a)  on  excess  business  holdings 
until  the  termination  of  the  first  phase. 
Therefore,  F  must  dispose  of  an  amount  of 
holdings  (or  A  and  B  must  dispose  of  an 
equivalent  amount)  during  the  first  phase  In 
order  for  F  to  avoid  taxation  on  such  holdings 
under  section  4943(a). 

Example  ( 8 ).  Assume  that  M,  a  private 
foundation,  owns,  on  May  26,  1969,  sole  pro¬ 
prietorship  S.  Since,  under  the  provisions  of 
§  53.4943-3,  M’s  ownership  of  S  constitutes 
excess  business  holdings  as  of  May  26,  1969, 
and  since  M’s  Interest  In  S  is  greater  than  95 
percent  on  such  date,  under  the  provisions  of 
subparagraph  (l)(l)(a)  of  this  paragraph  a 
disqualified  person  will  be  deemed  the  owner 
of  S  for  the  20-year  period  beginning  on  such 
date.  However,  during  such  period,  M’s  own¬ 
ership  of  8  will  not  constitute  permitted 
holdings.  If  M  disposes  of  part  of  Its  Interest 
In  S,  the  provisions  of  section  4943(c)  (3)  (A) 
rather  than  the  provisions  of  section  4943(c) 
(3)  (B)  shall  apply  from  the  date  of  the  first 
such  disposition;  however,  that  portion  of 
the  interest  In  S  retained  by  M,  even  though 
less  than  a  95-percent  Interest,  shall  con¬ 
tinue  to  be  deemed  held  by  a  disqualified 
person  until  May  26, 1989. 

(c)  Second  phase — (1)  In  general.  For 
purposes  of  section  4943  and  this  section, 
the  term  “second  phase”  means  the  15- 
year  period  immediately  following  the 
first  phase. 


(2)  Permitted  holdings  during  second 
phase — (i)  In  general.  Except  as  pro¬ 
vided  in  subdivision  (ii)  of  this  subpara¬ 
graph  and  paragraphs  (e)  and  (f)  of 
this  section,  and  without  regard  to  the 
applicability  of  section  4943(c)(2)(C), 
during  the  second  phase  the  permitted 
percentage  of  holdings  of  a  private  foun¬ 
dation  described  in  paragraph  (b)(1)  (i) 
of  this  section,  acquired  on  or  before 
May  26,  1969,  in  a  business  enterprise 
(with  respect  to  which  such  foundation 
has  excess  business  holdings,  as  deter¬ 
mined  under  §  53.4943-3,  on  such  date) 
shall  be  determined  in  the  manner  speci¬ 
fied  in  paragraph  (b)  (5)  (i)  of  this  sec¬ 
tion,  except  that — 

(a)  The  percentage  specified  in  (a)  ( 1 ) 
thereof  shall  be  the  percentage  of  voting 
power  in  such  enterprise  held  by  the 
foundation  and  all  disqualified  persons 
(with  respect  to  such  foundation)  to¬ 
gether  at  the  close  of  the  first  phase, 
and 

(b)  The  percentage  specified  in  (b)  (1 ) 
thereof  shall  be  the  percentage  of  the 
value  of  all  outstanding  shares  of  all 
classes  of  stock  in  such  enterprise  held 
by  the  foundation  and  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  together  at  the  close  of  the  first 
phase. 

(ii)  Twenty-five  percent  limitation. 
For  purposes  of  this  subparagraph,  in  no 
event  shall  the  permitted  holdings  (de¬ 
scribed  in  subdivision  (i)  of  this  subpara¬ 
graph)  of  a  private  foundation  (other 
than  a  foundation  described  in  para¬ 
graph  (b)  (5)  (iii)  of  this  section)  include 
more  than  25  percent  of  the  voting 
power  or  25  percent  of  the  value  of  all 
outstanding  shares  of  all  classes  of  stock 
in  a  business  enterprise,  if,  at  any  time 
during  the  second  phase,  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  together  hold  (actually  or  con¬ 
structively)  more  than  2  percent  of  the 
voting  power  in  such  enterprise.  The 
limitations  of  the  preceding  sentence 
shall  apply  for  the  time  remaining  in  the 
second  phase  and  occurring  after  the 
first  day  during  the  second  phase  on 
which  such  disqualified  persons  together 
hold  more  than  2  percent  of  such  voting 
power.  For  special  rules  with  respect  to 
the  disposition  of  excess  business  hold¬ 
ings  created,  under  this  subdivision,  sole¬ 
ly  by  reason  of  acquisitions  made  by 
disqualified  persons  after  the  first  phase, 
see  §  53.4943-2 (a) (1). 

(3)  Example.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  example. 

Example.  On  May  26,  1969,  F,  a  private 
foundation,  has  excess  business  holdings  (as 
determined  under  §  53.4943-3)  in  corporation 
X.  A  and  B,  the  only  disqualified  persons 
with  respect  to  F,  have  no  holdings  in  X  on 
such  date.  Assume  that,  under  paragraph 
(b)(1)  (i)(d)  of  this  section,  a  disqualified 
personals  deemed  the  owner  of  all  holdings 
by  F  in  X  for  the  10-year  period  beginning 
on  May  26,  1969  (l.e.,  the  first  phase)  and 
that,  under  paragraph  (b)  (5)  of  this  section, 
the  holdings  by  F  In  X  (with  respect  to  stock 
held  on  May  26,  1969)  at  the  close  of  such 
period  are  35  percent  of  the  voting  power  in  X 
and  40  percent  of  the  value  of  all  outstanding 
shares  of  all  classes  of  stock  in  X.  On  Feb- 
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ruary  1,  1981,  A  and  B  together  acquire  9 
shares  of  the  voting  stock  In  X  representing 
6  percent  of  the  voting  power  In  X  and  S 
percent  of  the  value  of  all  outstanding  shares 
of  all  classes  of  stock  In  X.  Assume  that 
paragraph  (e)  of  this  section  does  not  apply. 

(I)  The  permitted  holdings  by  F  In  X  from 
May  26,  1979,  to  February  1,  1981,  are  35  per¬ 
cent  of  the  voting  power  In  X  and  40  percent 
of  the  value  of  all  outstanding  shares  of  all 
classes  of  stock  In  X,  determined  as  follows: 

Percent 

(a)  Permitted  holdings  of  voting 

power  from  May  26,  1979,  to  Febru¬ 
ary  1,  1981  (35  percent-0  percent)  _  35 

(b)  Permitted  holdings  of  value  from 
May  26,  1979,  to  February  1,  1981 

(40  percent-0  percent) _  40 

(II)  The  permitted  holdings  by  F  In  X  for 
the  period  beginning  on  February  1,  1981,  are 
25  percent  of  the  voting  power  in  X  and  25 
percent  of  the  value  of  all  outstanding 
shares  of  all  classes  of  stock  In  X,  determined 
as  follows: 

Percent 


(a) (1)  Combined  holdings  of  voting 

power  by  F,  A,  and  B  on  May  26, 

1979  _  35 

(2)  Percentage  of  voting  power 
held  by  A  and  B  on  February  1, 

1981  _  « 

(3)  Item  (1)  less  Item  (2) _  29 

(4)  Permitted  holdings  of  voting 
power  for  the  period  beginning 
on  February  1,  1981  (lower  of 

25  percent  or  Item  (3) ) _  25 

(b) (1)  Combined  holdings  of  value  by 

F,  A,  and  B  on  May  26,  1969—  40 

(2)  Percentage  of  value  held  by  A 

and  B  on  February  1,  1981 _  S 

(3)  Item  (I)  less  Item  (2) -  37 

(4)  Permitted  holdings  of  value  for 

the  period  beginning  on  Feb¬ 
ruary  1,  1981  (lower  of  25  per¬ 
cent  or  Item  (3) ) _  25 


(d)  Third  phase — (1)  In  general.  For 
purposes  of  section  4943  and  this  section, 
the  term  “third  phase”  means  all  periods 
following  the  second  phase. 

(2)  Permitted  holdings  during  third 
phase — (i)  In  general.  Except  as  pro¬ 
vided  in  subdivision  (ii)  of  this  subpara¬ 
graph  and  paragraphs  (e)  and  (f)  of 
this  section,  and  without  regard  to  the 
application  of  section  4943(c)(2)(C) 
during  the  third  phase  the  permitted 
percentage  of  holdings  of  a  private  foun¬ 
dation  described  in  paragraph  (b)(1)  (i) 
of  this  section,  acquired  on  or  before 
May  26,  1969,  in  a  business  enterprise 
(with  respect  to  which  such  foundation 
has  excess  business  holdings,  as  deter¬ 
mined  under  $  53.4943-3,  on  such  date) 
shall  be  determined  in  the  manner  speci¬ 
fied  in  paragraph  (b)  (5)  (i)  of  this  sec¬ 
tion,  except  that — 

(a)  The  percentage  specified  in  (a) 
(1)  thereof  shall  be  the  percentage  of 
voting  power  in  such  enterprise  held  by 
the  foundation  and  all  disqualified  per¬ 
sons,  (with  respect  to  such  foundation) 
together  at  the  close  of  the  second  phase, 
and 

( b )  The  percentage  specified  in  ( b )  ( / ) 
thereof  shall  be  the  percentage  of  the 
value  of  all  outstanding  shares  of  all 
classes  of  stock  in  such  enterprise  held  by 
the  foundation  and  all  disqualified  per¬ 
sons  (with  respect  to  such  foundation.) 
together  at  the  close  of  the  second  phase. 


(ii)  Thirty-five-percent  limitation.  If 
immediately  before  the  ck«e  of  the  sec¬ 
ond  phase  the  “25 -percent  limitation" 
as  defined  in  paragraph  (c)  (2)  (ii)  of 
this  section  did  not  apply  with  respect 
to  a  business  enterprise,  then  the  per¬ 
mitted  holdings  described  in  subdivision 
(1)  of  this  subparagraph  shall  not 
exceed — 

(a)  Thirty-five  percent  of  the  voting 
power  in  the  enterprise,  reduced  by  the 
percentage  of  voting  power  in  such  enter¬ 
prise  held  by  all  disqualified  persons 
(with  respect  to  such  foundation) ;  and, 
separately, 

(b)  Thirty-five  percent  of  the  value  of 
all  outstanding  shares  of  all  classes  of 
stock  in  the  enterprise,  reduced  by  the 
percentage  of  the  value  of  all  outstand¬ 
ing  shares  of  all  classes  of  stock  in  such 
enterprise  held  by  all  disqualified  per¬ 
sons  (with  respect  to  such  foundation). 

In  no  event  shall  such  permitted  hold¬ 
ings  be  less  than  zero.  For  purposes  of 
this  subparagraph,  if  the  provisions  of 
this  subdivision  apply  with  respect  to 
a  private  foundation,  then  in  no  event 
shall  the  permitted  holdings  (described 
in  subdivision  (i)  of  this  subparagraph) 
of  such  foundaton  include  more  than  25 
percent  of  the  voting  power  or  25  percent 
of  the  value  of  all  outstanding  shares  of 
all  classes  of  stock  in  a  business  enter¬ 
prise,  if,  at  any  time  during  the  third 
phase,  all  disqualified  persons  (with  re¬ 
spect  to  such  foundation)  together  hold 
(actually  or  constructively)  more  than 
2  percent  of  the  voting  power  in  such 
enterprise.  The  limitations  of  the  pre¬ 
ceding  sentence  shall  apply  for  the  pe¬ 
riod  occurring  after  that  day  during  the 
third  phase  on  which  such  disqualified 
persons  together  hold  more  than  2  per¬ 
cent  of  such  voting  power.  The  provisions 
of  this  subdivision  shall  not  apply  with 
respect  to  a  private  foundation  described 
in  paragraph  (b)  (5)  (iii)  of  this  section. 
For  special  rules  with  respect  to  the  dis¬ 
position  of  excess  business  holdings 
created,  under  this  subdivision,  solely  by 
reason  of  acquisitions  made  by  disqual¬ 
ified  persons  after  the  second  phase,  see 
5  53.4943-2(a) (1). 

(3)  Examples.  Hie  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (I).  On  May  26,  1969,  F,  a  private 
foundation,  has  excess  business  holdings  (as 
determined  under  S  53.4943-3)  in  corporation 
X.  A  and  B,  the  only  disqualified  persons 
with  respect  to  F,  own,  on  such  date,  2  shares 
of  voting  stock  In  X  representing  2  percent 
of  the  voting  power  in  X  and  1  percent  of  the 
value  of  all  outstanding  shares  of  all  classes 
of  stock  in  X.  Under  paragraph  (b)  (1)  (i)  ( d ) 
of  this  section,  a  disqualified  person  is 
deemed  the  owner  of  all  holdings  by  F  in  X 
for  the  10-year  period  beginning  on  May  26, 
1969.  The  combined  holdings  by  F,  A,  and  B 
in  X  (with  respect  to  stock  held  on  May  26, 
1969 )  at  the  close  of  such  period  and  im¬ 
mediately  prior  to  the  close  of  the  second 
phase  are  50  percent  of  the  voting  power  in 
X  and  50  percent  of  the  value  of  all  out¬ 
standing  shares  of  all  classes  of  stock  in  X. 
Assume  that  the  provisions  of  paragraph  (e) 
of  this  section  do  not  apply  and  that  A  and  B 
do  not  acquire  any  additional  interests  in 
X.  The  permitted  holdings  by  F  in  X  for  the 
period  beginning  on  May  26,  1994,  are  33  per¬ 


cent  of  the  voting  power  in  X  and  34  percent 
of  the  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  X,  determined  as  follows: 

Percent 

(1)  (a)  Combined  holdings  of  voting 
power  by  F,  A,  and  B  in  X  at 

close  of  second  phase _  50 

(b)  Maximum  allowable  combined 
holdings  of  voting  power  by 
F,  A,  and  B  in  X  for  the 
period  beginning  on  May  26, 

1994  (lower  of  35  percent  or 


item  (a) ) _  35 

(c)  Percentage  of  voting  power 

held  by  A  and  B _  2 

(d)  Permitted  holdings  of  voting 

power  for  the  period  begin¬ 
ning  on  May  26,  1994  (item 

(b)  less  item  (c) ) _  33 

(ii)  (a)  Combined  holdings  of  value 
by  F,  A,  and  B  in  X  at  close 

of  second  phase _  60 

(b)  Maximum  allowable  combined 
holdings  of  value  by  F,  A,  and 
B  in  X  for  the  period  begin¬ 


ning  on  May  26,  1994  (lower 
of  35  percent  and  item 


(a))  .  35 

(c)  Percentage  of  value  held  by  A 

and  B _  1 

(d)  Permited  holdings  of  value  for 

the  period  beginning  on  May 
26,  1994  (item  (b)  less  item 
(c) )  .  34 


Example  (2).  Assume  the  facts  as  stated 
In  Example  (1),  except  that,  on  March  1, 
1996,  A  and  B  acquire  an  additional  4  shares 
of  voting  stock  in  X  representing  4  percent 
of  the  voting  power  In  X  and  2  percent  of 
the  value  of  aU  outstanding  shares  of  all 
classes  of  stock  in  X.  Assume  that  paragraph 

(e)  of  this  section  does  not  apply. 

(I)  The  permitted  holdings  by  F  in  X  for 
the  period  beginning  on  May  26,  1994,  and 
ending  on  February  28,  1996,  are  33  percent 
of  the  voting  power  in  X  and  34  percent  of 
the  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  X,  determined  as  provided 
in  Example  (1). 

(II)  Assume  that  A  and  B  do  not  acquire 
any  other  additional  Interests  in  X.  The  per¬ 
mitted  holdings  by  F  in  X  for  the  period  be¬ 
ginning  on  March  1,  1996,  are  25  percent  of 
the  voting  power  in  X  and  25  percent  of  the 
value  of  all  outstanding  shares  of  all  classes 
of  stock  in  X,  determined  as  follows: 

Percent 


(a)(1)  Maximum  allowable  combined 
holdings  of  voting  power  by 
F,  A,  and  B  in  X  for  the  pe¬ 
riod  beginning  on  May  26, 

1994  . .  35 

r2)  Percentage  of  voting  power 
held  by  A  and  B  on  March  1, 

1996  _ 6 

(3)  Item  (1)  less  item  (2) _  29 

(4)  Permitted  holdings  of  voting 

power  for  the  period  begin¬ 
ning  on  March  1,  1996  (lower 
of  25  percent  and  item  (3) )  _  25 

tb)(f)  Maximum  allowable  combined 
holdings  of  value  by  F,  A, 
and  B  in  X  for  the  period 
beginning  on  May  26,  1994 _  35 

(2)  Percentage  of  value  held  by  A 

and  B  on  March  1,  1996 _  3 

(3)  Item  (1)  less  (2) _  32 

(4)  Permitted  holding  of  value  for 

the  period  beginning  on 
March  1,  1996  (lower  of  25 
percent  and  item  (3)) _  25 


(e)  Effect  of  decrease  in  holdings — (1) 
In  general.  Except  as  provided  In  sub- 
paragraph  (2)  of  this  paragraph,  and 
subject  to  the  provisions  of  subpara¬ 
graph  (3)  of  this  paragraph — 


FEDERAL  REGISTER,  VOL.  38,  NO.  1 — WEDNESDAY,  JANUARY  3,  1973 


PROPOSED  RULE  MAKING 


41 


(1)  If,  at  any  time  during  the  first,  sec¬ 
ond,  or  third  phase,  the  percentage  spec¬ 
ified  in  paragraph  (b)(5)(i)  (a)(1)  or 

(b) (1)  of  this  section  decreases  for  any 
reason,  then  for  all  periods  thereafter 
such  decreased  percentage  shall  be  sub¬ 
stituted  for  the  percentage  so  specified, 
and 

(ii)  The  percentage  substituted  un¬ 
der  subdivision  (i)  of  this  subparagraph 
shall  not  be  changed  by  any  subsequent 
increase  in  the  combined  holdings  of  a 
private  foundation  and  all  disqualified 
persons  (with  respect  to  such  founda¬ 
tion)  together  in  a  business  enterprise. 

(2)  One  percent  de  minimis  rule;  etc. 
If,  during  any  taxable  year  of  a  private 
foundation  occurring  within  the  first, 
second,  or  third  phase,  there  are  one  or 
more  decreases  in  the  percentage  hold¬ 
ings  of  such  foundation  and  all  disquali¬ 
fied  persons  (with  respect  to  such  foun¬ 
dation)  as  specified  in  paragraph  (b)(5) 
(i)  (a)  (I)  or  (b)(1)  of  this  section,  and 
if  such  decreases  are  attributable  to  is¬ 
suances  of  stock  (or  such  issuances 
coupled  with  redemptions),  then,  unless 
the  aggregate  of  such  decreases  equals 
or  exceeds  1  percent,  the  determination 
whether,  for  purposes  of  this  paragraph, 
there  is  a  decrease  in  such  percentage 
holdings  shall  be  made  only  at  the  close 
of  such  taxable  year.  If,  however,  the 
aggregate  of  such  decreases  equals  or  ex¬ 
ceeds  1  percent,  then  such  percentage 
holdings  shall  be  decreased  as  each  such 
decrease  occurs  to  the  extent  of  such 
decrease.  In  addition,  no  decrease  shall 
be  treated  as  occurring,  for  example, 
solely  by  reason  of  the  death  of  a  dis¬ 
qualified  person  if  his  holdings  pass 
through  his  estate  to  a  beneficiary  who 
is  also  a  disqualified  person. 

(3)  Limitation.  In  no  event  shall  the 
percentage  substituted  under  subpara¬ 
graph  (1)  of  this  paragraph  be  less  than 
20  percent. 

(4  >  Special  rule  for  termination  of  pri- 
vate  foundation  status  under  section 
507.  If  an  organization  gives  the  noti¬ 
fication  described  in  section  507(b)(1) 
(BXii)  of  the  commencement  of  a  60- 
month  termination  period  and  fails  to 
terminate  for  the  entire  such  period, 
then,  only  for  purposes  of  sections  4943 

(c)  (4)  (A)  (ii)  and  4946(a)(1)(H),  such 
organization  will  be  treated  as  a  private 
foundation  during  such  60-month  period. 
For  example,  X,  a  private  foundation, 
gives  notification  of  the  commencement 
of  a  60-month  termination  commencing 
on  January  1,  1972.  X  and  Y,  another 
private  foundation,  are  effectively  con¬ 
trolled  by  the  same  persons  within  the 
meaning  of  section  4946(a)(1)(H).  X 
and  Y  hold  20  percent  each  of  the  voting 
power  of  Z  corporation  on  May  26,  1969. 
If  X  meets  the  requirements  of  section 
509(a)  (1),  (2),  or  (3)  for  the  entire 
60-month  period,  section  4946(a)  (1)  (H) 
is  inapplicable  to  X,  and  Y  is  treated  as 
holding  only  20  percent  of  the  Z  voting 
power,  at  the  end  of  this  period.  On  the 
other  hand,  if  X  meets  the  requirements 
of  section  509(a)  (2)  for  its  taxable  years 
1972  and  1973,  but  fails  to  meet  the  re¬ 
quirements  of  section  509(a)  (1),  (2),  or 


(3)  in  1974,  1975,  and  1976,  then  solely 
for  purposes  of  section  4943(c)(4)(A) 
(ii)  X  will  be  treated  as  a  disqualified 
person  with  respect  to  Y  and  Y  will  be 
treated  as  a  disqualified  person  with 
respect  to  X  for  taxable  years  1972 
through  1976  pursuant  to  section  4946 
(a)  (1)  (H) .  Thus,  for  purposes  of  section 
4943(c)  (4)  (A)  (ii),  the  holdings  (as  of 
May  26,  1969)  of  X  and  Y  in  Z  will  not 
be  treated  as  decreased  by  reason  of  the 
fact  that  X  was  attempting  to  terminate 
under  section  507(b)(1)(B). 

(5)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1 ) .  F,  a  private  foundation,  owns, 
on  May  26,  1969,  60  shares  of  voting  stock 
In  corporation  X  representing  50  percent  of 
the  voting  power  In  X  and  25  percent  of 
the  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  X.  A  and  B,  the  only  dis¬ 
qualified  persons  with  respect  to  F,  together 
own,  on  such  date,  2  shares  of  voting  stock 
in  X  representing  2  percent  of  the  voting 
power  In  X  and  1  percent  of  the  value  of  all 
outstanding  shares  of  all  classes  of  stock  In 
X.  In  addition,  on  such  date,  F  owns  30 
shares  of  nonvoting  stock  In  X,  representing 
30  percent  of  the  value  of  .  all  outstanding 
shares  of  all  classes  of  stock  in  X,  and  A  and 
B  together  own  15  shares  of  non  voting  stock 
in  X  representing  15  percent  of  the  value 
of  all  outstanding  shares  of  all  classes  of 
stock  in  X.  The  provisions  of  paragraph  (b) 
(1)  (1)  (d)  of  this  section  apply  with  respect 
to  F  and,  during  the  10-year  period  beginning 
on  May  26,  1969,  a  disqualified  person  Is 
deemed  to  hold  all  Interests  of  F  in  X.  As¬ 
sume  that  on  February  1,  1972,  F  sells  to  C, 
an  unrelated  individual,  12  shares  of  voting 
stock  In  X  representing  12  percent  of  the 
voting  power  in  X  and  6  percent  of  the  value 
of  all  outstanding  shares  of  all  classes  of 
stock  in  X. 

(i)  For  the  period  beginning  on  May  26, 
1969,  and  ending  on  January  31,  1972,  the 
permitted  holdings  of  F  In  X  are  48  percent 
of  the  voting  power  in  X  and  34  percent  of 
the  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  X,  determined  as  follows: 

Percent 


(a)  ( 1 )  Combined  holdings  of  voting 

power  by  F,  A,  and  B  on  May 

26,  1 969- .  52 

(2)  Lower  of  50  percent  or  item 

(1)  -  50 

(3)  Percentage  of  voting  power 

held  by  A  and  B _ 

(4)  Permitted  holdings  of  voting 
power  (item  (2)  less  Item 

(3))  . —  48 

(b)  (1)  Combined  holdings  of  value 

by  F,  A,  and  B  on  May  26, 

1969  . 71 

(2)  Lower  of  50  percent  or  item 

(f)  . - . . .  50 

(3)  Percentage  of  value  held  by  A 

and  B _  16 

(4)  Permitted  holdings  t>f  value 

(Item  (2)  less  item  (3)) _  34 


(11)  For  the  period  beginning  on  Febru¬ 
ary  1,  1972,  the  permitted  holdings  of  F  hi  X 
are  38  percent  of  the  voting  power  In  X  and 
34  percent  of  the  value  of  all  outstanding 
shares  of  all  classes  of  stock  in  X,  determined 
as  follows: 

Percent 

(a)(1)  Combined  holdings  of  voting 
power  by  F,  A,  and  B  on  Feb.  1, 


1972  _ _ _ _  40 

(2)  Lower  of  50  percent  or  Item 

(*)  .  40 


Percent 


(3)  Percentage  of  voting  power 

held  by  A  and  B _  2 

(4)  Permitted  holdings  of  voting 
power  (item  (2)  less  item 

(3))  . 38 

(b)(1)  Combined  holdings  of  value 

by  F,  A,  and  B  on  Feb.  1,  1972__  65 

(2)  Lower  of  50  percent  or  Item 

(1)  - 50 

(3)  Percentage  of  value  held  by  A 

and  B _  16 

(4)  Permitted  holdings  of  value 

(item  (2)  less  Item  (3)) _  34 


Example  (2).  F,  a  private  foundation  on 
the  calendar  year  basis,  holds,  on  May  26, 
1969,  30  percent  of  the  voting  power  In  cor¬ 
poration  Y.  C  and  D.  the  only  disqualified 
persons  with  respect  to  F,  together  hold,  on 
such  date,  10  percent  of  the  voting  power  in 
Y.  Assume  that  the  provisions  of  paragraph 
(b)(1)  (1)  (d)  apply  with  respect  to  F  and 
that  C  and  D  are  deemed  to  own  all  holdings 
by  F  in  Y  for  the  10-year  period  beginning  on 
May  26,  1969.  On  February  1,  1973,  a  stock 
issuance  by  Y  causes  the  combined  holdings 
of  voting  power  by  F,  C,  and  D  in  Y  to  de¬ 
crease  by  0.3  percent.  On  June  1,  1973,  an¬ 
other  such  issuance  causes  such  combined 
noldings  to  decrease  by  0.5  percent.  On  Sep¬ 
tember  1.  1973,  an  unrelated  stock  redemp¬ 
tion  by  Y  causes  such  combined  holdings 
to  Increase  by  0.4  percent.  Under  the  provi¬ 
sions  of  subparagraph  (2)  of  this  paragraph, 
the  determination  whether  there  is  a  de¬ 
crease  in  the  combined  holdings  of  voting 
power  by  F,  C,  and  D  (as  of  May  26,  1969) 
shall  not  be  made  before  January  1,  1974, 
since  the  aggregate  of  the  decreases  occur¬ 
ring  on  February  1  and  June  1  of  1973  is  less 
than  1  percent.  Therefore,  the  maximum 
combined  holdings  of  voting  power  by  F,  C, 
and  D  for  purposes  of  computing  the  per¬ 
mitted  holdings  of  voting  power  by  F  in  Y 
as  of  January  1,  1974,  are  39.6  percent  (i.e., 
40  percent — ((0.3  perccnt+0.5  percent)—  0.4 
percent] ) . 

Example  (3) .  Assume  the  facts  as  stated  in 
Example  (2),  except  that,  on  October  1, 
1973,  a  stock  issuance  by  Y  causes  the  com¬ 
bined  holdings  of  voting  power  by  F,  C,  and 
D  in  Y  to  decrease  by  0.3  percent.  Since  the 
aggregate  of  the  decreases  occurring  on  Feb¬ 
ruary  1,  June  1,  and  October  1,  of  1973 
exceeds  1  percent,  the  determination  whether 
there  is  a  decrease  In  the  combined  hold¬ 
ings  of  voting  power  by  F,  C,  and  D  (as  of 
May  26,  1969)  shall  be  made  as  each  such 
decrease  occurs.  Therefore,  the  maximum 
combined  holdings  of  voting  power  by  F,  C, 
and  D  for  purposes  of  computing  the  per¬ 
mitted  holdings  of  voting  power  by  F  in  Y 
as  of  February  1,  1973,  shall  be  39.7  percent 
(i.e.,  40  percent  — 0.3  percent);  such  maxi¬ 
mum  combined  holdings  for  purposes  of 
computing  such  permitted  holdings  as  of 
June  1,  1973,  shall  be  39.2  percent  (i.e.,  39.7 
percent  — 0.5  percent;  and  such  maximum 
combined  holdings  for  purposes  of  comput¬ 
ing  such  permitted  holdings  as  of  October 
1,  1973,  shall  be  the  lower  of  39.3  percent 
(i.e.,  39.2  percent  +  0.4  percent  — 0.3  percent), 
the  actual  combined  holdings  as  of  October 
1,  1973,  or  39.2  percent,  the  lowest  combined 
holdings  during  1973.  Thus,  such  maximum 
combined  holdings  are  39.2  percent.  If  the 
redemption  had  been  related  to  one  or  more 
of  the  issuances,  such  maximum  would  have 
been  39.3  percent. 

(f)  Special  rules  for  corporate  read¬ 
justments  and  certain  corporate  distri¬ 
butions.  (1)  (i)  If  a  private  foundation, 
its  disqualified  persons,  or  both  together 
have  holdings  in  a  corporation  to  which 
section  4943(c)  (4)  (B)  applies,  stock  of  a 
corporation  received  by  the  foundation, 
its  disqualified  person,  or  both  together 
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in  a  corporate  readjustment  (as  defined 
in  subparagraph  (6)  of  this  paragraph) 
in  exchange  for  such  stock  to  which  sec¬ 
tion  4943(c)  (4)  (B)  applies  shall,  except 
to  the  extent  provided  in  subparagraph 

(2)  of  this  paragraph,  be  treated  as  the 
stock  surrendered  in  the  exchange  for 
purposes  of  section  4943(c)  (4)  or  (5) , 

(ii)  If  a  private  foundation,  its  dis¬ 
qualified  persons,  or  both  together  have 
holdings  in  a  corporation  to  which  sec¬ 
tion  4943(c)(4)(B)  applies,  stock  of  a 
corporation  received  by  the  foundation, 
its  disqualified  persons,  or  both  together 
pursuant  to  a  distribution  in  redemption 
of  stock  to  which  section  302(a)  ot  331 
applies,  or  a  distribution  to  which  sec¬ 
tion  355  applies,  shall,  except  to  the  ex¬ 
tent  provided  in  subparagraph  (3)  of 
this  paragraph,  be  treated  as  the  stock 
with  respect  to  which  the  distribution 
was  made  for  purposes  of  section 
4943(0  (4)  or  (5). 

(2)  (i)  Except  as  provided  in  subdi¬ 
vision  (iii)  of  this  subparagraph,  if,  as 
the  result  of  an  exchange  of  stock  pur¬ 
suant  to  a  corporate  readjustment  de¬ 
scribed  in  subparagraph  (1)  (i)  of  this 
paragraph,  the  percentage  of  voting 
power  of  a  private  foundation,  its  dis¬ 
qualified  persons,  or  both  together  in  a 
corporation  a  party  to  such  readjustment 
exceeds  their  percentage  of  voting  power 
in  the  corporation  the  holdings  of  which 
were  surrendered  in  the  exchange,  then — 

(a)  That  portion  of  the  stock  received 
in  the  exchange  which  represents  such 
excess  is  to  be  treated  as  having  been 
acquired  other  than  by  purchase  for  pur¬ 
poses  of,  and  subject  to  the  provisions  of, 
section  4943(c)  (6) ;  and 

(b)  Only  the  remaining  portion  of  the 
stock  received  in  the  exchange  is  to  be 
treated  as  the  stock  surrendered  in  the 
exchange. 

(ii)  Except  as  provided  in  subdivision 

(iii)  of  this  subparagraph,  if,  as  the  re¬ 
sult  of  an  exchange  of  stock  pursuant  to 
a  corporate  readjustment  described  in 
subparagraph  (1 )  (i)  of  this  paragraph, 
the  stock  received  by  the  private  foun¬ 
dation,  its  disqualified  persons,  or  both 
together  in  the  exchange  represents  a 
greater  portion  of  the  fair  market  value 
of  all  classes  of  the  outstanding  stock  of 
the  issuing  corporation  than  their  stock 
surrendered  represented  of  all  classes  of 
the  outstanding  stock  of  a  corporation  a 
party  to  such  readjustment  immediately 
preceding  the  exchange,  then — 

(a)  That  portion  of  the  stock  received 
in  the  exchange  which  represents  such 
excess  is  to  be  treated  as  having  been 
acquired  other  than  by  purchase  for  pur¬ 
poses  of,  and  subject  to  the  provisions  of, 
section  4943(c)  (6) ;  and 

(b)  Only  the  remaining  portion  of  the 
stock  received  in  the  exchange  is  to  be 
treated  as  the  stock  surrendered  in  the 
exchange. 

(iii)  If,  as  the  result  of  an  exchange  of 
stock  pursuant  to  a  corporate  readjust¬ 
ment  described  in  subparagraph  (l)(i) 
of  this  paragraph,  there  is  an  increase  in 
both  the  percentage  of  voting  power  (re¬ 
ferred  to  in  subdivision  (i)  of  this  sub- 
paragraph)  and  the  value  ratio  (referred 


to  in  subdivision  (ii)  of  this  subpara¬ 
graph)  ,  then — 

(a)  That  portion  of  the  stock  received 
in  the  exchange  which  represents  the 
greater  excess  is  to  be  treated  as  having 
been  acquired  other  than  by  purchase  for 
purposes  of,  and  subject  to  the  provisions 
of,  section  4943(c)  (6) ;  and 

(b)  Only  the  remaining  portion  of  the 
stock  received  in  the  exchange  is  to  be 
treated  as  the  stock  surrendered  in  the 
exchange. 

(iv)  For  purposes  of  this  subpara¬ 
graph,  it  will  be  presumed,  in  the  absence 
of  clear  evidence  to  the  contrary,  that 
stock  received  by  a  private  foundation, 
its  disqualified  persons,  or  both  together 
pursuant  to  a  corporate  reorganization 
described  in  section  368(a)  (1)  (in  which 
gain  is  either  not  recognized  or  recog¬ 
nized  only  in  part)  represents  the  same 
proportion  of  the  fair  market  value  of 
all  classes  of  the  outstanding  stock  of 
the  issuing  corporation  that  their  stock 
surrendered  represented  of  all  classes  of 
the  outstanding  stock  of  a  corporation  a 
party  to  the  reorganization  immediately 
preceding  the  exchange. 

(3)  (i)  Except  as  provided  in  subdivi¬ 
sion  (iii)  of  this  subparagraph,  if,  as  the 
result  of  a  distribution  of  stock  described 
in  subparagraph  (1)  (ii)  of  this  para¬ 
graph,  the  percentage  of  voting  power  of 
a  private  foundation,  its  disqualified  per¬ 
sons,  or  both  together  in  the  corporation 
the  stock  of  which  was  so  distributed  ex¬ 
ceeds  their  percentage  of  voting  power  in 
the  distributor  corporation,  then — 

(a)  That  portion  of  the  stock  distrib¬ 
uted  which  represents  such  excess  is  to 
be  treated  as  having  been  acquired  other 
than  by  purchase  for  purposes  of,  and 
subject  to  the  provisions  of,  section  4943 

(c)  (6) ;  and 

(b)  Only  the  remaining  portion  of  the 
stock  distributed  is  to  be  treated  as  the 
stock  with  respect  to  which  the  distribu¬ 
tion  was  made. 

(ii)  Except  as  provided  in  subdivision 
(iii)  of  this  subparagraph,  if,  as  the  result 
of  a  distribution  of  stock  described  in 
subparagraph  (1)  (ii)  of  this  paragraph, 
the  stock  held  by  the  private  foundation, 
its  disqualified  persons,  or  both  together 
in  both  the  issuing  and  distributor  cor¬ 
porations  represents,  immediately  after 
such  distribution,  a  greater  proportion  of 
the  fair  market  value  of  all  classes  of 
such  corporations’  outstanding  stock 
than  their  stock  with  respect  to  which 
such  distribution  was  made  represented, 
immediately  prior  to  such  distribution,  of 
all  classes  of  the  distributor  corporation’s 
outstanding  stock,  then — 

(a)  That  portion  of  the  stock  held  by 
such  persons,  immediately  after  such 
distribution,  in  both  the  distributor  and 
issuing  corporations  which  represents 
such  excess  is  to  be  treated  as  having 
been  acquired  other  than  by  purchase  for 
purposes  of,  and  subject  to  the  provisions 
of,  section  4943(c)(6);  and 

(b)  Only  the  remaining  portion  of  the 
stock  so  held  is  to  be  treated  as  the  stock 
with  respect  to  which  the  distribution 
was  made. 

(iii)  If,  as  the  result  of  a  distribution 
of  stock  described  in  subparagraph  (1) 


(ii)  of  this  paragraph,  there  is  an  in¬ 
crease  in  both  the  percentage  of  voting 
power  (referred  to  in  subdivision  (i)  of 
this  subparagraph)  and  the  value  ratio 
(referred  to  in  subdivision  (ii)  of  this 
subparagraph) ,  then — 

(a)  That  portion  of  the  stock  dis¬ 
tributed  (or  held,  immediately  after  the 
distribution,  in  both  the  distributor  and 
issuing  corporations)  which  represents 
the  greater  excess  is  to  be  treated  as  hav¬ 
ing  been  acquired  other  than  by  purchase 
for  purposes  of,  and  subject  to  the  provi¬ 
sions  of,  section  4943(c)  (6) ;  and 

(b)  Only  the  remaining  portion  of  the 
stock  distributed  (or  so  held)  is  to  be 
treated  as  the  stock  with  respect  to  which 
the  distribution  was  made. 

(4)  If,  as  a  result  of  an  exchange  of 
stock  described  in  subparagraph  (l)(i) 
of  this  paragraph  or  a  distribution  of 
stock  described  in  subparagraph  (l)(ii) 
of  this  paragraph,  the  percentage  of  vot¬ 
ing  power  referred  to  in  subparagraph 
(2)  (i)  or  (3)  (i)  of  this  paragraph  or  the 
value  ratio  referred  to  in  subparagraph 
(2)  (ii)  or  (3)  (ii)  of  this  paragraph  is 
reduced,  then  such  reduction  in  voting 
power  or  value  ratio  shall  be  subject  to 
the  provisions  of  section  4943(c)(4)(A) 
(ii). 

(5)  If  stock  received  in  an  exchange 
described  In  subparagraph  ( 1 )  (i)  of  this 
paragraph  (or  received  or  held  pursuant 
to  a  distribution  described  in  subpara¬ 
graph  ( 1 )  ( ii )  of  this  paragraph)  is,  for 
purposes  of  section  4943(c)  (4)  or  (5), 
treated  as  the  stock  surrendered  in  such 
exchange  (or  the  stock  with  respect  to 
which  such  distribution  was  made),  the 
stock  received  (or  received  or  held)  shall 
be  treated  in  accordance  with  the  rules 
of  section  4943(c)(4)  for  the  shortest 
first  and  second  phase  periods  which 
would  have  applied  to  the  stock  sur¬ 
rendered  in  the  exchange  (or  the  stock 
with  respect  to  which  the  distribution 
was  made)  determined  sis  if  such  ex¬ 
change  (or  such  distribution)  had  never 
occurred. 

(6)  For  purposes  of  this  paragraph, 
the  term  “corporate  readjustment”  in¬ 
cludes,  but  is  not  limited  to: 

(i)  A  merger  or  consolidation; 

( ii )  The  acquisition  by  one  corporation 
in  exchange  for  all  or  a  part  of  its  stock 
of  stock  or  assets  of  another  corpo¬ 
ration; 

(iii)  A  recapitalization;  or 

(iv)  A  change  in  identity,  form,  or 
place  or  organization,  however  effected. 

(7)  For  special  rules  relating  to  the 
determination  whether  a  corporation 
constructively  owns  an  interest  in 
another  business  enterprise  for  such 
corporation’s  shareholders,  see  §  53.4943- 
7(c) (1)  (i). 

(8)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  ( 1 ).  (i)  K,  a  private  foundation, 
owns  50  percent  of  the  one  class  of  out¬ 
standing  stock  In  A  corporation  which  It  has 
held  continuously  since  June  1,  1935.  No 
disqualified  person  with  respect  to  K  owns 
any  stock  in  A.  Neither  K  nor  any  disquali¬ 
fied  person  with  respect  to  K  owns  any  stock 
In  B  corporation.  On  July  1,  1972,  A  and  B 
enter  Into  an  agreement  to  consolidate  their 
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businesses  in  a  reorganization  to  which  sec¬ 
tion  368(a)(1)(A)  will  apply.  As  a  result 
of  the  contemplated  consolidation.  K  will 
own  60  percent  of  the  voting  stock  in  C, 
the  resulting  corporation.  In  addition,  parties 
unrelated  to  K  will  own  the  remaining  40 
percent  of  the  C  voting  stock  and  100  per¬ 
cent  of  a  new  issue  of  nonvoting  preferred 
stock  in  C.  Assume,  for  purposes  of  sub- 
paragraph  (2)  (lv)  of  this  paragraph,  that 
there  is  no  clear  evidence  that  the  60  percent 
of  the  voting  stock  to  be  held  by  K  in  C 
will  represent  a  greater  proportion  of  the 
fair  market  value  of  the  outstanding  C  stock 
than  the  50  percent  of  A  stock  held  by  K  on 
May  26,  1969,  represents  of  the  outstanding 
A  stock. 

(11)  Under  the  provisions  of  subparagraph 
(2)  (1)  of  this  paragraph,  that  portion  of 
the  C  voting  stock  to  be  held  by  K  which 
will  represent  a  percentage  of  voting  power 
equivalent  to  that  held  by  F  in  A  imme¬ 
diately  prior  to  the  consolidation  (i.e.,  50 
percent)  will  be  treated  as  the  A  stock  held 
by  K  on  May  26,  1969,  for  purposes  of  sec¬ 
tion  4943(c)(4).  The  remaining  portion  of 
the  C  voting  stock  to  be  held  by  K  (l.e.,  10 
percent)  will  be  subject  to  the  provisions  of 
section  4943(c)  (6). 

Example  (2).  (i)  F.  a  private  foundation, 
owns  60  percent  of  the  one  class  of  outstand¬ 
ing  stock  in  D  corporation,  which  it  has 
held  continuously  since  April  15,  1958.  No 
disqualified  person  with  respect  to  F  owns 
any  stock  in  D.  The  60  percent  of  D  stock 
held  by  F  has  a  fair  market  value  of  $3  mil¬ 
lion.  The  fair  market  value  of  all  of  the  out¬ 
standing  stock  in  D  is  $5  million.  On  May  1. 
1972,  D,  pursuant  to  a  recapitalization  under 
section  368(a)(1)(E),  converts  its  one  class 
of  outstanding  stock  into  two  classes,  voting 
common  and  nonvoting  preferred.  As  a  result 
of  the  recapitalization,  F,  in  exchange  for 
the  D  stock  held  on  May  26,  1969.  receives 
20  percent  of  D  voting  stock  with  a  fair 
market  value  of  $400,000,  and  100  percent  of 
D  nonvoting  preferred  stock  with  a  fair 
market  value  of  $3  million.  The  fair  market 
value  of  all  of  the  outstanding  stock  in  D 
immediately  after  the  recapitalization  re¬ 
mains  $5  million. 

(il)  Except  as  provided  in  (ill)  of  this  ex¬ 
ample,  the  D  stock  received  by  F  in  the 
exchange  shall,  under  subparagraph  (1)(1) 
of  this  paragraph,  be  treated  as  the  D  stock 
held  by  F  on  May  26,  1969,  for  purposes  of 
section  4943(c)(4).  However,  since,  as  a 
result  of  the  exchange,  the  percentage  of  vot¬ 
ing  power  held  by  F  in  D  has  been  reduced 
from  60  percent  to  20  percent,  such  reduc¬ 
tion  shall,  under  subparagraph  (4)  of  this 
paragraph,  be  subject  to  the  provisions  of 
section  4943(c)  (4)  (A)  (ii)  and  paragraph  (e) 
of  this  section. 

(lii)  As  a  result  of  the  exchange,  the  D 
stock  received  by  F  represents  a  greater  pro¬ 
portion  of  the  fair  market  value  of  both 
classes  of  the  outstanding  stock  in  D  than 
the  D  stock  surrendered  by  F  represented  of 
the  one  class  of  outstanding  stock  in  D  im¬ 
mediately  preceding  the  exchange.  In  other 
words,  Immediately  preceding  the  exchange, 
the  ratio  of  the  value  of  all  D  stock  held  by 
F  (i.e.,  $3  million)  to  the  value  of  all  of  the 
outstanding  stock  in  D  (l.e.,  $5  million)  was 
3:5:  immediately  after  the  exchange,  the 
ratio  of  the  value  of  all  D  stock  held  by  F 
(l.e.,  $400,000  plus  $3  million  equal  $3.4  mil¬ 
lion)  to  the  value  of  all  of  the  outstanding 
stock  in  D  (l.e.,  $5  million)  is  3.4:5.  Accord¬ 
ingly,  under  subparagraph  (2)  (li)  (a)  of  this 
paragraph,  an  amount  of  D  stock  held  by  F 
immediately  after  the  exchange  representing 
such  Increase  in  value  (i.e.,  $400,000)  shall 
not  be  treated  as  the  D  stock  held  by  F  on 
May  26,  1969.  for  purposes  of  section  4943 
(c)(4),  but  shall,  Instead,  be  subject  to  the 
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provisions  of  section  4943(c)  (6)  and  treated 
as  held  by  a  disqualified  person  for  the  5- 
year  period  beginning  on  May  1,  1972.  The 
presumption  contained  in  subparagraph  (2) 
(iv)  of  this  paragraph  is  overruled  by  the 
presence  of  clear  evidence  to  the  contrary. 

Example  (3).  (i)  F,  a  private  foundation, 
owns  50  percent  of  the  one  class  of  outstand¬ 
ing  stock  in  C  corporation,  which  it  has  held 
continuously  since  January  l,  1960.  No  dis¬ 
qualified  person  with  respect  to  F  owns  any 
stock  in  C.  In  addition,  C  owns  60  percent 
of  the  voting  stock  in  D  corporation.  On 
July  1,  1972,  the  full  amount  of  the  D  voting 
stock  held  by  C  is  distributed  to  F  in  com¬ 
plete  liquidation  of  C.  Assume  that  the  D 
voting  stock  received  by  F  represents  the 
same  proportion  of  the  fair  market  value 
of  all  classes  of  the  outstanding  stock  of  D 
that  the  C  stock  held  by  F  represented  of  all 
of  C's  outstanding  stock. 

(ii)  Under  subparagraph  (3)(i)  of  this 
paragraph,  that  portion  of  the  D  voting  stock 
received  by  F  which  represents  a  percentage 
of  voting  power  equivalent  to  that  held  by 
F  In  C  Immediately  prior  to  the  distribution 
(i.e.,  50  percent)  is  treated  as  the  C  stock 
held  by  F  on  May  26,  1969,  for  purposes  of 
section  4943(c)(4).  The  remaining  portion 
of  the  D  voting  stock  received  by  F  (l.e.,  10 
percent)  is  subject  to  the  provisions  of  sec¬ 
tion  4943(c)(6)  and  is  treated  as  held  by  a 
disqualified  person  for  the  5-year  period  be¬ 
ginning  on  July  1, 1972. 

(g)  Special  ride  for  entities  which  be¬ 
come  private  foundations  subsequent  to 
May  26,  1969.  (1)  The  present  holdings 
rules  set  forth  in  section  4943(c)  (4)  and 
this  section  are  applicable  to  a  private 
foundation  even  though  such  foundation 
was  neither  a  private  foundation,  as  de¬ 
fined  in  section  509(a),  nor  treated  as 
such  under  section  4947(a)(1),  on 
May  26,  1969:  Provided,  That  on  such 
date,  such  entity  was  in  existence  and, 
together  with  all  disqualified  persons, 
held  more  than  20  percent  of  the  voting 
power  in  the  business  enterprise. 

(2)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
example: 

Example.  A,  a  nonprofit  research  organiza¬ 
tion  described  in  section  501(c)(3),  was  or¬ 
ganized  in  1966.  On  May  26,  1969,  A  held  50 
percent  of  the  stock  of  corporation  B.  For 
its  taxable  years  1970,  1971,  and  1972,  A  is 
classified  as  an  organization  described  in 
section  509(a)  (2) .  However,  for  1973  and  sub¬ 
sequent  years,  A  fails  to  satisfy  the  gross 
investment  income  limitation  of  section  509 
(a)(2)(B),  and  is  thus  classified  as  a  private 
foundation.  In  determining  the  period  within 
which  A  must  dispose  of  stock  of  B  held  by 
it  on  May  26,  1969,  section  4943(c)(4)  shall 
apply. 

(h)  Special  rule  for  nonvoting  stock. 
(1)  In  no  event  shall  the  provisions  of 
section  4943(c)  (4)  (A)  (iii)  and  this  sec¬ 
tion  require  a  disposition  of  nonvoting 
stock  by  a  private  foundation  where  no 
such  disposition  would  be  required  under 
§  53.4943-3(b)  (2) .  However,  in  order  for 
a  foundation  to  retain  certain  voting 
stock  and  at  the  same  time  satisfy  the 
provisions  of  section,  4943(c)  (4)  (A)  (iii) 
and  this  section,  it  may  be  necessary  for 
such  foundation,  at  its  election,  to  dispose 
of,  or  cause  the  disposition  of  certain 
non vo ting  stock. 

(2)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
ample: 


4.°, 

Example,  (i)  F,  a  private  foundation,  owns, 
on  May  26,  1969,  40  shares  of  voting  stock  in 
corporation  X  representing  40  percent  of  the 
voting  power  in  X  and  20  percent  of  the 
value  of  all  outstanding  shares  of  all  classes 
of  stock  in  X,  and  owns,  on  such  date,  60 
shares  of  nonvoting  stock  in  X,  represent¬ 
ing  30  percent  of  the  value  of  all  outstand¬ 
ing  shares  of  all  classes  of  stock  in  X.  A,  the 
only  disqualified  person  with  respect  to  F, 
owns,  on  such  date,  10  shares  of  voting  stock 
in  X,  representing  10  percent  of  the  voting 
power  in  X  and  5  percent  of  the  value  of  all 
outstanding  shares  of  all  classes  of  stock  in 
X.  Under  paragraph  (b)  (1)  (i)  (d)  of  this  sec¬ 
tion,  a  disqualified  person  is  deemed  the 
owner  of  all  holdings  by  F  in  X  for  the  10- 
year  period  beginning  on  May  26,  1969.  As¬ 
sume  that  there  are  no  acquisitions  of  X 
stock  (by  purchase  or  otherwise)  by  either 
F  or  A  after  May  26,  1969,  and  that  the  provi¬ 
sions  of  paragraph  (e)  of  this  section  do  not 
apply. 

(li)  On  May  26,  1979  (i.e.,  the  beginning 
of  the  second  phase),  the  permitted  holdings 
of  F  in  X  are  25  percent  of  the  voting  power 
and  25  percent  of  the  value  of  all  outstand¬ 
ing  shares  of  all  classes  of  stock,  since,  under 
paragraph  (c)  (2)  (U)  of  this  section,  A  holds 
in  excess  of  2  percent  of  the  voting  power  in 
X  on  such  date.  Nevertheless,  F  may  retain 
its  full  60  shares  of  nonvoting  stock  in  X, 
since,  under  }  53.4943-3 (b)  (2) ,  A  holds  less 
than  20  percent  of  the  voting  power  in  X. 
However,  In  order  to  retain  its  full  permitted 
holdings  of  25  shares  of  X  voting  stock  (rep¬ 
resenting  25  percent  of  X  voting  power),  F 
may  wish  to  dispose  of  35  shares  of  X  non- 
voting  stock,  so  that  the  value  of  its  retained 
voting  shares  (i.e.,  12.5  percent)  plus  the 
value  of  Its  remaining  25  nonvoting  shares 
(i.e.,  12.5  percent)  will  be  equivalent  to  its 
permitted  holdings  of  25  percent  of  value  in 
X  (i.e.,  12.5  percent  plus  12.5  percent  equal 
25  percent). 

§  53.4943—5  Present  holdings  acquired 
by  trust  or  will. 

(a)  Holdings  acquired  by  trust  or  will. 
Under  section  4943(c)(5),  if  any  inter¬ 
est  in  a  business  enterprise  is  actually 
or  constructively  acquired  by  a  private 
foundation  under  the  terms  of  a  trust 
which  was  irrevocable  on  May  26,  1969, 
or  under  the  terms  of  a  will  executed  on 
or  before  May  26,  1969,  which  are  in  ef¬ 
fect  on  May  26,  1969,  and  at  all  times 
thereafter,  section  4943(c)(4)  (other 
than  section  4943(c)  (4)  (B)  (i) )  shall  ap¬ 
ply  to  such  interest  as  if  it  were  held 
by  the  foundation  on  May  26,  1969.  See 
section  4943(d)(1)  and  the  regulations 
thereunder  for  rules  relating  to  construc¬ 
tive  ownership  with  respect  to  certain 
estates  and  trusts.  The  interest  acquired 
by  the  private  foundation  under  the 
terms  of  such  trust  or  will  shall  be 
considered  held  by  disqualified  persons 
(and  not  the  private  foundation)  under 
section  4943(c)(4)(B)  on  the  first  date 
on  which  the  foundation  is  considered 
to  constructively  own  such  interest  un¬ 
der  section  4943(d)  (1) .  However,  the  first 
phase  described  in  clause  (ii)  or  (iii)  of 
section  4943(c)(4)(B)  with  respect  to 
the  business  interest  acquired  by  a  pri¬ 
vate  foundation  under  the  terms  of  such 
trust  or  will  does  not  commence  until 
the  date  on  which  actual  distribution  of 
such  interest  occurs  under  the  terms  of 
such  trust  or  will  in  lieu  of  May  26,  1969. 
Thus,  if  a  foundation  acquires  50  per¬ 
cent  of  the  voting  stock  in  a  taxable  cor- 
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poration  on  January  4,  1973,  under  the 
terms  of  a  will  executed  before  May  26, 
1969,  and  such  terms  are  in  effect  at  all 
times  thereafter,  the  10-year  first  phase 
with  respect  to  such  stock  begins  on 
January  4,  1973.  The  date  of  distribution 
of  an  interest  in  a  business  enterprise 
received  under  the  terms  of  a  will  or 
trust  shall  be  deemed  to  occur  no  later 
than  the  date  on  which  the  estate  or 
trust  is  considered  to  be  terminated  un¬ 
der  §  1.641(b)-3. 

<b)  Modification  of  will.  For  purposes 
of  section  4943(c)  (5)  and  paragraph  (a) 
of  this  section,  an  amendment  or  republi¬ 
cation  of  a  will  which  was  executed  on 
or  before  May  26,  1969,  does  not  prevent 
any  interest  in  a  business  enterprise 
which  was  to  pass  under  the  terms 
(which  were  in  effect  on  May  26,  1969, 
and  at  all  times  thereafter)  of  such  will 
from  being  treated  as  a  present  holding 
under  section  4943(c)  (4)  or  (5)  solely 
because  there  is  a  reduction  in  the  in¬ 
terest  in  the  business  enterprise  which 
the  foundation  was  to  receive  under  the 
terms  of  the  will  (for  example,  if  the 
foundation  is  to  receive  the  residuary 
estate,  and  if  one  class  of  stock  is  dis¬ 
posed  of  by  the  decedent  during  his  life¬ 
time  or  by  a  subsequent  codicil),  solely 
because  such  amendment  or  republica¬ 
tion  is  necessary  in  order  to  comply  with 
section  508(e)  and  the  regulations  there¬ 
under,  solely  because  there  is  a  change 
in  the  executor  of  the  will,  or  solely  be¬ 
cause  of  any  other  change  which  does 
not  otherwise  change  the  rights  of  the 
foundation  with  respect  to  such  interest 
in  the  business  enterprise.  However,  if 
under  such  amendment  or  republication 
there  is  an  increase  in  the  interest  in  the 
business  enterprise  which  the  foundation 
was  to  receive  under  the  terms  of  the 
will  in  effect  on  May  26,  1969,  such  in¬ 
crease  shall  not  be  treated  as  present 
holdings  under  section  4943(c)  (4)  or  (5) , 
but  under  such  circumstances  the  in¬ 
terest  which  would  have  been  acquired 
before  such  increase  shall  remain  pres¬ 
ent  holdings.  See  section  4943(c)  (6)  and 
the  regulations  thereunder  with  respect 
to  the  treatment  of  such  increase  in  hold¬ 
ings  of  a  private  foundation. 

(c)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  On  April  1,  1973,  A,  an  In¬ 
dividual,  dies  and  bequeaths  55  shares  of 
the  voting  stock  in  X  corporation  to  the  Z 
foundation  pursuant  to  a  will  which  was  in 
effect  on  May  26,  1969.  Such  55  shares  repre¬ 
sent  55  percent  of  the  voting  power  and  55 
percent  of  the  value  of  all  outstanding  shares 
of  all  classes  of  stock  in  X.  On  June  5,  1975, 
A’s  estate  distributes  the  X  shares  to  Z. 
Under  section  4943(d)  (1),  Z  is  considered  to 
be  the  constructive  owner  of  the  X  stock  on 
April  1,  1973.  However,  under  paragraph  (a) 
of  this  section,  the  provisions  of  section 
4943(c)  (5)  apply  and  the  X  stock  construc¬ 
tively  held  by  Z  is  considered  to  be  present 
holdings.  The  10-year  first  phase  does  not 
begin  until  June  5,  1975,  the  date  on  which 
the  X  stock  is  distributed  to  Z  by  A’s  estate. 

Example  (2).  On  May  9,  1985,  A  modifies 
by  codicil  his  will  which  was  in  effect  on 
May  26,  1969,  and  was  unchanged  until  such 
modification.  The  purpose  of  the  codicil  was 


the  event  of  A’s  death  would  pass  to  the 
W  foundation  from  70  percent  of  all  the  vot¬ 
ing  power  and  value  to  80  percent.  Under 
these  facts,  if  A  dies  without  further  modi¬ 
fying  the  terms  of  the  will  which  apply  to 
W’s  interest  in  X,  section  4943(c)(5)  will 
apply  to  70  percent  of  the  X  voting  power 
and  value  and  section  4943(c)  (6)  will  apply 
to  10  percent  of  the  X  voting  power  and 
value,  since  10  percent  of  the  X  voting  power 
and  value  would  not  pass  under  a  provision 
of  the  will  which  was  in  effect  on  May  26, 
1969,  and  at  all  times  thereafter.  Accordingly, 
if  the  stock  is  distributed  to  W  on  July  6, 
1988,  then  an  amount  of  such  stock  repre¬ 
senting  70  percent  of  X  voting  power  and 
value  shall  be  deemed  to  be  held  by  a  dis¬ 
qualified  person  until  July  6.  1998,  and  an 
amount  of  such  stock  representing  10  per¬ 
cent  of  X  voting  power  and  value  shall  be 
deemed  to  be  held  by  a  disqualified  person 
until  July  6,  1993. 

Example  (3).  Assume  the  facts  as  stated 
in  Example  (2),  except  that  the  sole  purpose 
of  the  codicil  was  to  change  the  executor  of 
the  will.  Under  paragraph  (b)  of  this  section, 
such  codicil  will  not  prevent  the  X  voting 
stock  which  was  bequeathed  to  W  from  being 
treated  as  present  holdings  of  W  under  sec¬ 
tion  4943(c)  (4)  or  (5). 

§  53.4943—6  Five-year  period  to  dispose 
of  gifts,  bequests,  etc. 

(a)  In  general.  (1)  Except  as  provided 
in  section  4943(c)  (5)  and  the  regulations 
thereunder  (relating  to  certain  holdings 
acquired  by  trust  or  will),  and  except  as 
provided  in  paragraph  (c)  of  this  section, 
if,  after  May  26,  1969,  there  is  a  change 
in  the  holdings  in  a  business  enterprise 
(other  than  by  purchase  by  the  private 
foundation  or  by  a  disqualified  person) 
which  causes  the  private  foundation  to 
have — 

(1)  Excess  business  holdings  in  such 
enterprise,  or 

(ii)  An  increase  in  excess  business 
holdings  in  such  enterprise  (determined 
without  regard  to  subdivision  (i)  of  this 
subparagraph), 

the  interest  of  the  foundation  in  such  en¬ 
terprise  (determined  immediately  after 
such  change)  is  (while  actually  held  by 
the  foundation)  treated  as  held  by  a  dis¬ 
qualified  person  (rather  than  by  the 
the  foundation)  during  the  5-year  period 
beginning  on  the  date  of  such  change 
in  holdings,  except  that  if  subdivision 
(ii)  of  this  subparagraph  applies  the  ex¬ 
cess  holdings  immediately  preceding  the 
increase  is  not  treated  under  this  section, 
solely  because  of  such  increase,  as  held 
by  a  disqualified  person  (rather  than  by 
the  foundation). 

(2)  For  purposes  of  subparagraph  (1) 
of  this  paragraph,  the  term  “purchase’* 
shall  not  include  any  acquisition  by  gift, 
devise,  bequest,  legacy,  or  similar  trans¬ 
fer,  nor  shall  such  term  include  any 
acquisition  received  pursuant  to  a  cor¬ 
porate  readjustment  or  distribution  de¬ 
scribed  in  §  53.4943-4* f)  if,  with  respect 
to  such  acquisition — 

(i)  Section  53.4943-4*f) (2)  (1)  (a)  or 
(ii)  (a),  or  §  53.4943-4(4)  (3)  (i)  (a)  or 
(ii)  (a)  applies,  and 

(ii)  The  transitional  rules  of  section 
4943(c)  (4)  or  <5>  do  not  apply. 

(b)  Special  rule  for  acquisition  by  will 
or  trust.  For  purposes  of  section  4943(c) 
(6) ,  the  acquisition  of  holdings  in  a  busi¬ 


ness  enterprise  by  a  private  foundation 
pursuant  to  the  terms  of  a  will  or  trust 
(other  than  one  described  in  section 
4943(c)(5))  is  not  considered  to  be  a 
purchase  by  the  foundation  or  a  disquali¬ 
fied  person.  Consequently,  such  business 
holdings  are  treated  as  held  by  a  dis¬ 
qualified  person  under  section  4943(c) 
(6) .  However,  the  5 -year  period  described 
in  section  4943(c)  (6)  shall  not  commence 
until  the  date  on  which  distribution  of 
such  holdings  from  the  estate  or  trust 
to  the  foundation  occurs.  See  §  53.4943- 
5(a)  for  rules  relating  to  the  determina¬ 
tion  of  the  date  of  distribution  under  the 
terms  of  a  will  or  trust.  See  §  53.4943-7 
for  rules  relating  to  the  constructive 
ownership  by  a  private  foundation  of 
business  holdings  held  in  an  estate  or 
trust  for  the  foundation. 

(c)  Exception.  With  respect  to  any 
transfer  of  holdings  in  a  business  enter¬ 
prise  by  one  private  foundation  to  an¬ 
other  private  foundation  which  is  related 
to  the  first  foundation  within  the  mean¬ 
ing  of  section  4946(a)(1)(H),  no  5-year 
grace  period  commencing  with  the  date 
of  transfer  shall  apply  to  the  transferee 
by  reason  of  section  4943(c)(6)  or  this 
section. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (1) .  On  January  4,  1985,  A,  an  in¬ 
dividual,  makes  a  contribution  to  F,  a  private 
foundation,  of  200  shares  of  X  Corporation 
common  stock.  Assume  that  under  section 
4943(c)  (1)  the  receipt  of  the  X  stock  by  F 
causes  the  200  shares  of  the  X  stock  to  be 
classified  as  excess  business  holdings.  How¬ 
ever,  since  the  contribution  of  the  X  stock  to 
F  is  a  gift  and  not  a  purchase,  under  para¬ 
graph  (a)  of  this  section  the  X  stock  in  F's 
hands  is  treated  as  held  by  disqualified  per¬ 
sons  and  not  by  F  until  January  4, 1990. 

Example  (2) .  Assume  the  facts  as  stated  in 
Example  (1)  except  that  F  receives  the  X 
stock  as  a  bequest  pursuant  to  the  terms  of 
A’s  will  executed  on  April  1,  1980.  A  dies  on 
June  3,  1984,  and  the  stock  is  distributed  to 
F  on  February  16,  1985.  As  in  Example  (1), 
the  bequest  of  the  X  stock  to  F  is  not  a  pur¬ 
chase  under  paragraph  (a)  of  this  section. 
Consequently,  the  X  stock  in  F’s  hands  is 
treated  as  held  by  disqualified  persons  and 
not  by  F  until  February  16,  1990. 

Example  (3).  (1)  C,  a  corporation,  has  one 
class  of  stock  with  100,000  shares  outstanding. 
As  of  May  26,  1969,  the  ownership  of  C  is  dis¬ 
tributed  in  the  following  manner:  F,  a  pri¬ 
vate  foundation,  owns  50,000  shares;  X  and  Y, 
unrelated  third  parties,  each  owns  25,000 
shares.  On  March  15,  1972,  following  X’s 
death,  20,000  of  the  25,000  shares  in  X’s  estate 
are  redeemed  under  section  303  by  C,  leaving 
80,000  shares  outstanding.  On  April  15,  1973, 
following  Y's  death,  5,000  of  the  25,000  shares 
in  Y’s  estate  are  redeemed  under  section  303 
by  C,  leaving  75,000  shares  outstanding. 

(ii)  The  effect  of  the  redemption  of  the 
20,000  shares  from  X’s  estate  is  to  increase 
F's  percentage  of  voting  power  from  50  per¬ 
cent  (50,000/100,000)  to  62.5  percent  (50,000/ 
80,000).  The  increase  of  12.5  percent  (62.5 
percent  to  50  percent)  is  represented  by 
10,000  shares  (12.5  percent  of  80,000).  Ac¬ 
cordingly,  prior  to  April  15,  1973,  under  para¬ 
graph  (a)  (1)  of  this  section,  the  10,000  shares 
will  be  treated  as  held  by  a  disqualified  per¬ 
son  for  the  5-year  period  beginning  on 
March  15,  1972,  and  the  other  40,000  shares 
(50  percent  of  80,000)  would  represent  the 
interest  held  by  F  on  May  26,  1969. 
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(ill)  However,  the  effect  of  the  redemption 
of  the  5,000  shares  from  Y’s  estate  Is  to  In¬ 
crease  F’s  percentage  of  voting  power  from 
62.5  percent  to  66.667  percent  (50,000/75,000). 
The  Increase  of  4.167  percent  (66.667% — 
62.500%)  Is  represented  by  3,125  shares 
(4.167  percent  of  75,000).  Accordingly,  under 
paragraph  (a)(1)  of  this  section  the  3,125 
shares  will  be  treated  as  held  by  a  disquali¬ 
fied  person  for  the  5-year  period  beginning 
on  April  15,  1973.  Similarly,  9,375  shares 
(12.5  percent  of  75,000)  will  be  treated  as 
held  by  a  disqualified  person  for  the  5-year 
period  beginning  on  March  15,  1972,  and 
37,500  shares  (60  percent  of  75,000)  would 
represent  the  interest  held  by  F  on  May  26, 
1969. 

§  53.49-1-3— ' 7  Business  holdings;  con¬ 
structive  ownership. 

(a.)  In  general.  For  purposes  of  section 
4943,  section  4943(d)  (1)  provides  that  an 
interest  in  a  business  enterprise  owned 
by  either  a  private  foundation  or  a  dis¬ 
qualified  person  (as  defined  in  section 
4946)  includes  stock  or  another  interest 
in  a  business  enterprise  constructively 
owned  by  such  persons  under  the  rules 
set  forth  in  such  section.  Constructive 
ownership  rules  are  established  for  part¬ 
nerships  and  their  partners,  estates  and 
their  beneficiaries,  trusts  and  their  bene¬ 
ficiaries,  and  corporations  and  their 
stockholders.  See  paragraph  (c)  of  this 
section.  If  any  person  has  an  option  to 
acquire  stock,  such  stock  is  not  consid¬ 
ered  as  owned  by  such  person  until  the 
stock  is  received  upon  the  exercise  of 
such  option. 

(b)  Estates  and  Trusts — (1)  Estates. 
For  purposes  of  applying  section  4943(d) 

(1)  to  estates,  property  of  a  decedent 
shall  be  considered  as  owned  by  his  estate 
if  such  property  is  subject  to  administra¬ 
tion  by  the  executor  or  administrator  for 
the  purpose  of  paying  claims  against  the 
estate  and  expenses  of  administration 
notwithstanding  that,  under  local  law, 
property  vests  in  the  decedent’s  heirs, 
legatees  or  devisees  immediately  upon 
death.  The  term  “beneficiary”  includes 
any  person  (including  a  private  founda¬ 
tion)  entitled  to  receive  property  of  a 
decedent  pursuant  to  a  will  or  pursuant 
to  laws  of  descent  and  distribution.  A 
person  shall  no  longer  be  considered  a 
beneficiary  of  an  estate  when  all  the 
property  to  which  he  is  entitled  has  been 
received  by  him,  when  he  no  longer  has 
a  claim  against  the  estate  arising  out  of 
having  been  a  beneficiary,  and  when 
there  is  only  a  remote  possibility  that  it 
will  be  necessary  for  the  estate  to  seek 
the  return  of  property  or  seek  payment 
from  him  by  contribution  or  otherwise  to 
satisfy  claims  against  the  estate  or  ex¬ 
penses  of  administration.  When,  pursu¬ 
ant  to  the  preceding  sentence,  a  person 
(including  a  private  foundation)  ceases 
to  be  a  beneficiary,  stock  or  another  in¬ 
terest  in  a  business  enterprise  owned  by 
the  estate  shall  not  thereafter  be  consid¬ 
ered  owned  by  such  person.  If  any  per¬ 
son  is  the  constructive  owner  of  an  in¬ 
terest  in  a  business  enterprise  actually 
held  by  an  estate,  the  date  of  death  of 
the  testator  or  decedent  intestate  shall 
be  the  first  day  on  which  such  person 
shall  be  considered  a  constructive  owner 
of  such  interest.  See  8  53.4943-5  for  the 


rules  relating  to  wills  executed  on  or  be¬ 
fore  May  26,  1969.  Where  there  is  a  court 
contest  over  an  interest  in  a  business 
enterprise  between  the  foundation  and 
persons  who  are  beneficiaries  of  the 
estate  either  under  the  will  (or  any  prior 
wills)  or  under  the  laws  of  descent  and 
distribution,  the  will  shall  not  be  consid¬ 
ered  to  take  effect  until  the  date  on 
which  such  contest  is  settled. 

(2)  Trusts,  (i)  Except  as  provided  in 
subdivisions  <ii)  and  (iii)  of  this  sub- 
paragraph,  any  interest  in  a  business 
enterprise  owned  by  a  trust  will  be  con¬ 
sidered  as  being  owned  by  its  remainder 
beneficiaries.  Thus,  if  a  trust  owns  100 
percent  of  the  stock  of  corporation  A, 
and  if,  on  an  actuarial  basis,  W’s  life 
interest  in  the  trust  is  15  percent,  Y’s  life 
interest  is  25  percent,  and  Z’s  remainder 
interest  is  60  percent,  under  this  sub¬ 
division  Z  will  be  considered  to  be  the 
owner  of  100  percent  of  the  stock  of  cor¬ 
poration  A. 

(ii)  In  the  case  of  an  interest  in  a 
business  enterprise  which  was  trans¬ 
ferred  to  a  trust  described  in  section 
4947(a)(2)  after  May  26,  1969,  for  the 
benefit  of  a  private  foundation,  no  por¬ 
tion  of  such  interest  shall  be  considered 
as  owned  by  the  private  foundation — 

(a)  If  the  foundation  holds  only  an 
income  interest  in  the  trust,  or 

Kb)  If  the  foundation  holds  only  a  re¬ 
mainder  interest  in  the  trust  (unless  the 
foundation  can  exercise  primary  invest¬ 
ment  discretion  with  respect  to  such 
interest. 

until  all  intervening  interests  in  the  trust 
expire.  For  the  rules  with  respect  to  split- 
interest  trusts  which  are  subject  to  sec¬ 
tion  4943,  and  for  the  definition  of  “in¬ 
come  interest”  and  “remainder  interest,” 
see  sections  4947  (a)  (2)  and  (b)  (3)  and 
the  regulations  thereunder. 

(iii)  Amounts  transferred  in  trust  on 
or  before  May  26.  1969.  In  the  case  of 
an  interest  in  a  business  enterprise  which 
was  transferred  to  a  trust  described  in 
section  4947(a)(2)  (without  regard  to 
section  4947(a)(2)(C))  on  or  before 
May  26,  1969,  for  the  benefit  of  a  private 
foundation,  no  portion  of  such  interest 
shall  be  considered  as  owned  by  the  foun¬ 
dation  until  it  is  actually  distributed  to 
the  foundation  or  until  the  trust  ceases  to 
be  so  described,  except  as  provided  in 
section  4943(c)  (5)  and  §  53.4943-5. 

(c)  Application  of  rules — (1)  In  gen¬ 
eral.  For  purposes  of  section  4943 — 

(i)  (a)  In  general.  Any  interest  in  any 
business  enterprise  owned  by  a  corpora¬ 
tion  which  is  not  actively  engaged  in  a 
trade  or  business  shall  be  deemed  to  be 
constructively  owned  by  such  corpora¬ 
tion’s  shareholders.  Thus,  for  example, 
if  a  passive  holding  company  owns  an  in¬ 
terest  in  another  business  enterprise, 
such  interest  shall  be  deemed  to  be  con¬ 
structively  owned  by  the  shareholders  of 
such  holding  company.  However,  except 
as  provided  in  (b)  of  this  subdivision, 
any  interest  owned  by  a  corporation 
which  is  actively  engaged  in  a  trade  or 
business  shall  not  be  deemed  to  be  con¬ 
structively  owned  by  such  corporation’s 
shareholders. 


(b)  Special  rules.  For  purposes  of  (a) 
of  this  subdivision — 

(1)  In  the  case  of  a  corporation  which 
both  owns  passive  holdings  and  is  ac¬ 
tively  engaged  in  a  trade  or  business, 
such  corporation  shall  not  be  considered 
to  be  actively  engaged  in  a  trade  or  busi¬ 
ness  if  the  assets  used  in  such  trade  or 
business  are  insubstantial  when  com¬ 
pared  to  such  passive  holdings; 

(2)  Any  interest  owned  by  a  corpora¬ 
tion  which  is  actively  engaged  in  a  trade 
or  business  in  a  second  corporation  which 
is  also  actively  engaged  in  a  trade  or 
business  shall  be  deemed  to  be  owned 
by  such  first  corporation’s  shareholders 
if  the  assets  used  in  such  first  corpora¬ 
tion’s  trade  or  business  are  insubstantial 
when  compared  to  the  assets  used  in  the 
second  corporation’s  trade  or  business; 

(3)  Any  assets  acquired  by  a  corpora¬ 
tion  which  is  actively  engaged  in  a  trade 
or  business  shall  be  deemed  to  be  owned 
by  such  corporation’s  shareholders  if  the 
assets  used  in  such  corporation’s  trade 
or  business  prior  to  such  acquisition  are 
insubstantial  when  compared  to  the  as¬ 
sets  used  in  such  corporation’s  trade  or 
business  after  such  acquisition; 

(4)  Any  interest  owned  by  a  corpora¬ 
tion  which  is  used  as  a  device  to  acquire 
or  retain  excess  business  holdings  shall 
be  treated  as  constructively  owned  by  its 
shareholders,  whether  or  not  such  cor¬ 
poration  is  actively  engaged  in  a  trade 
or  business.  For  example,  if  a  founda¬ 
tion — shareholder  of  a  corporation  makes 
a  contribution  to  the  capital  of  such  cor¬ 
poration.  and  as  a  direct  result  of  such 
contribution  such  corporation  acquires 
an  interest  in  a  second  corporation  as  a 
device  to  acquire  indirectly  or  to  retain 
excess  business  holdings,  then  such  in¬ 
terest  so  acquired  shall  be  deemed  owned 
by  the  foundation;  and 

(5)  In  the  case  of  a  corporate  read¬ 
justment  or  distribution  described  in 
§  53.4943-4(f)  pursuant  to  which  a  pri¬ 
vate  foundation,  its  disqualified  persons, 
or  both  together  acquire  an  interest  in  a 
corporation  other  than  one  in  which 
such  private  foundation,  its  disqualified 
persons,  or  both  together  held  an  interest 
prior  to  such  readjustment  or  distribu¬ 
tion,  rules  similar  to  those  set  forth  in 
this  subdivision  (b)  shall  apply  with  re¬ 
spect  to  such  newly  acquired  Interest. 
Thus,  for  example,  if  any  interest  is 
owned  or  acquired  by  a  corporation  a 
party  to  such  a  reorganization  or  dis¬ 
tribution  which  corporation  is  used  as  a 
device  to  acquire  or  retain  excess  busi¬ 
ness  holdings,  such  interest  shall  be 
treated  as  owned  by  its  shareholders, 
whether  or  not  such  corporation  is  ac¬ 
tively  engaged  in  a  trade  or  business, 
and  whether  or  not  a  corporation  owning 
such  corporation  is  actively  engaged  in 
a  trade  or  business. 

(ii)  In  determining  whether  a  part¬ 
nership  constructively  owns  an  interest 
in  another  business  enterprise  for  the 
partners  in  such  partnership,  any  inter¬ 
est  in  any  business  enterprise,  which  in¬ 
terest  is  owned  by  such  partnership,  shall 
be  deemed  to  be  constructively  owned  by 
such  partners. 
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(iii)  In  determining  whether  an  es¬ 
tate  in  which  a  private  foundation,  dis¬ 
qualified  person,  corporation,  trust,  or 
estate  is  a  beneficiary  owns  an  interest 
in  a  business  enterprise  for  such  persons, 
any  interest  in  such  enterprise  actually  or 
constructively  held  by  the  estate  is  con¬ 
sidered  constructively  held  for  such  per¬ 
sons.  In  addition,  in  determining  whether 
a  trust  in  which  a  private  foundation,  dis¬ 
qualified  person,  corporation,  trust,  or  es¬ 
tate  is  a  beneficiary  constructively  owns 
an  interest  in  a  business  enterprise  for 
such  persons,  any  interest  in  such  enter¬ 
prise  actually  or  constructively  held  by 
the  trust  is  considered  constructively  held 
for  such  persons. 

(iv)  In  applying  section  4943(d)(1), 
any  interest  in  a  business  enterprise  ac¬ 
tually  or  constructively  owned  by  a  share¬ 
holder  of  a  corporation,  a  partner  of  a 
partnership,  or  a  beneficiary  of  an  estate 
or  trust  is  not  considered  constructively 
held  by  the  corporation,  partnership, 
trust  or  estate. 

(2)  Determination  of  extent  of  con¬ 
structive  ownership.  If  an  interest  in  a 
business  enterprise  owned  by  a  corpo¬ 
ration  or  partnership  is  considered  con¬ 
structively  owned  by  a  stockholder  or 
partner,  the  interest  shall  be  considered 
constructively  held  only  to  the  extent  of 
such  person’s  ownership  in  the  corpora¬ 
tion  or  partnership.  Accordingly,  in  the 
ease  of  an  interest  in  a  business  enter¬ 
prise  considered  constructively  held  by 
a  corporation  for  one  of  its  shareholders, 
the  shareholder’s  proportionate  interest 
in  the  business  enterprise  is  computed  on 
the  basis  of  the  voting  power  he  has  in 
the  corporation. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (1 ) .  P,  a  private  foundation,  owns 
90  percent  of  the  voting  stock  in  X  corpora¬ 
tion,  a  passive  holding  company.  X  owns  50 
percent  of  the  voting  stock  in  Y  corporation, 
an  active  business  enterprise.  Since  X  ac¬ 
tually  owns  50  percent  of  the  voting  stock  In 
Y  and  since  P  actually  owns  90  percent  of 
the  voting  stock  In  X,  for  purposes  of  sec¬ 
tion  4943  P  Is  considered  to  own  construc¬ 
tively  45  percent  of  the  voting  stock  In  Y 
(90  percent  of  50  percent). 

Example  (2).  Assume  the  facts  as  stated 
In  Example  (1)  except  that  Y  is  also  a  passive 
holding  company  which  owns  100  percent  of 
the  voting  stock  In  two  corporations,  V  and 
W,  both  of  which  are  active  business  enter¬ 
prises.  Since  P  constructively  owns  45  per¬ 
cent  of  the  voting  stock  In  Y,  P  Is  also  con¬ 
sidered  to  hold  constructively  45  percent  of 
the  voting  stock  In  V  and  W  (45  percent  of 
100  percent) . 

Example  (3).  P,  a  private  foundation,  and 
C,  a  private  foundation  which  is  effectively 
controlled  by  P  within  the  meaning  of  sec¬ 
tion  4946(a)  (1)  (H).  are  both  beneficiaries  of 
a  trust.  P  actually  owns  40  percent  of  the 
voting  stock  of  X  corporation.  Under  para¬ 
graph  (c)  (1)  (iv)  of  this  section,  the  X  stock 
held  by  P  Is  not  considered  constructively 
held  by  the  trust.  Consequently,  C  Is  not 
considered  to  own  constructively  any  stock 
In  X  by  virtue  of  P's  being  a  beneficiary  of 
the  trust. 

Example  ( 4 ) .  On  May  26,  1969,  P,  a  private 
foundation,  actually  owns  100  percent  of  the 
voting  stock  In  X  corporation,  a  passive  bold¬ 
ing  company.  X  actually  owns  50  percent  of 


the  voting  stock  In  Y  corporation.  The  other 
50  percent  of  the  voting  stock  In  Y  on  such 
date  Is  held  by  a  trust.  A,  a  disqualified  per¬ 
son  with  respect  to  P,  has  50  percent  of  the 
remainder  Interest  In  the  trust.  Under  para¬ 
graph  (c)(1)  (1)  of  this  section,  P  Is  con¬ 
sidered  to  own  constructively  50  percent  of 
the  stock  In  Y  (100  percent  Interest  In  X 
times  X’s  50  percent  Interest  In  Y) .  In  addi¬ 
tion,  under  paragraph  (c)  (1)  (111)  of  this  sec¬ 
tion,  A  Is  considered  to  own  25  percent  of 
the  stock  in  Y  corporation  (A’s  50  percent 
remainder  Interest  In  the  trust  times  the  60 
percent  interest  In  Y  actually  held  by  the 
trust).  Consequently,  under  section  4943(c) 
(4)  (A)  (1) ,  P  and  A  together  have  75  percent 
of  the  voting  stock  in  Y. 

Example  (5) .  P,  a  private  foundation,  owns 
100  percent  of  the  voting  stock  In  X  corpora¬ 
tion,  which  is  actively  engaged  In  the  manu¬ 
facture  and  distribution  of  childrens’  shoes. 
The  value  of  X's  shoe  manufacturing  busi¬ 
ness  is  $1.8  million.  F  makes  a  contribution 
of  $2  million  to  the  capital  of  X  to  enable  X 
to  acquire  Y,  a  corporation  actively  engaged 
In  the  manufacture  of  refrigerators.  On 
January  5,  1973,  as  a  direct  result  of  F's  con¬ 
tribution  to  X’s  capital.  X  acquires  100  per¬ 
cent  of  the  voting  stock  in  Y.  Accordingly, 
under  paragraph  (c)  (i)  (b)  (4)  of  this  sec¬ 
tion,  as  of  such  date  F  Is  considered  to  own 
constructively  100  percent  of  the  voting  stock 
in  Y  for  purposes  of  section  4943. 

Example  (6).  Assume  the  facts  as  stated  in 
example  (5),  and  assume  further  that  X 
distributes  its  shoes  through  both  subsidi¬ 
aries  and  franchised  distributors.  In  order  to 
retain  its  position  In  the  market,  X  decides 
to  acquire  a  falling  franchised  distributor. 
However,  F  had  received  so  much  of  X’s  In¬ 
come  In  the  form  of  dividends  that  X  does 
not  have  sufficient  capital  to  acquire  the 
distributor.  F’s  contribution  to  the  capital 
of  X  In  order  for  X  to  acquire  the  distributor 
Is  not  a  device  by  which  F  is  acquiring  excess 
business  holdings,  and  F  will  not  construc¬ 
tively  own  the  distributorship. 

Example  (7).  F,  a  private  foundation,  on 
May  26,  1969,  holds  100  percent  of  the  only 
class  of  stock  of  M,  a  corporation  engaged  In 
an  active  business.  In  order  to  acquire  con¬ 
trol  of  a  business  engaged  In  by  N,  which  Is 
owned  by  unrelated  third  persons,  F  makes 
a  large  contribution  to  the  capital  of  M. 
M  merges  into  N  and  F  acquires  90  percent 
of  the  control  of  N,  as  a  result  of  such  con¬ 
tribution  to  M.  If  it  Is  determined  that  M  was 
used  as  a  device  to  acquire  the  business  en¬ 
gaged  In  by  N,  then,  under  paragraph  (c)  (1) 
(b)  (5)  of  this  section,  F’s  interest  In  such 
business  shall  be  deemed  owned  directly  by 
F,  and  shall  not  be  treated  as  an  Interest 
held  by  F  on  May  26,  1969. 

§  53.4943—8  Business  holdings;  certain 
periods. 

(a)  Taxable  period — (1)  In  general. 
For  purposes  of  section  4943,  the  term 
“taxable  period”  means,  with  respect  to 
any  excess  business  holdings  of  a  private 
foundation  In  a  business  enterprise,  the 
period  beginning  with  the  first  day  on 
which  there  are  such  excess  business 
holdings  and  ending  on  whichever  of  the 
following  is  the  earlier: 

(1)  The  date  of  mailing  of  a  notice  of 
deficiency  under  section  6212  with  re¬ 
spect  to  the  tax  imposed  on  such  hold¬ 
ings  by  section  4943(a) ;  or 

(ii)  The  date  on  which  such  excess  is 
eliminated. 

For  example,  M,  a  private  foundation, 
first  has  excess  business  holdings  in  X, 
a  corporation,  on  February  5, 1972.  A  no¬ 


tice  of  deficiency  is  mailed  under  section 
6212  to  M  on  June  1,  1974.  With  respect 
to  M’s  excess  business  holdings  in  X, 
the  taxable  period  begins  on  February  5, 
1972,  and  ends  on  June  1,  1974. 

(2)  Special  rule.  Where  a  notice  of 
deficiency  referred  to  in  subparagraph 
(1)  (i)  of  this  paragraph  is  not  mailed 
because  there  is  a  waiver  of  the  restric¬ 
tions  on  assessment  and  collection  of  a 
deficiency,  or  because  the  deficiency  is 
paid,  the  date  of  filing  of  the  waiver  or 
the  date  of  such  payment,  respectively, 
shall  be  treated  as  the  end  of  the  tax¬ 
able  period. 

(b)  Correction  period — (1)  In  general. 
For  purposes  of  section  4943,  the  correc¬ 
tion  period  shall  begin  with  the  first  day 
on  which  the  private  foundation  has  ex¬ 
cess  business  holdings  in  a  business  en¬ 
terprise  and  end  90  days  after  the  date 
of  mailing  of  a  notice  of  deficiency  under 
section  6212  with  respect  to  the  tax  im¬ 
posed  by  section  4943(b) . 

(2)  Extentions  of  correction  period. 
(i)  The  correction  period  referred  to  in 
subparagraph  (1)  of  this  paragraph  shall 
be  extended  by  any  period  in  which  a 
deficiency  cannot  be  assessed  under  sec¬ 
tion  6213(a).  In  addition,  the  correction 
period  shall  be  extended  in  accordance 
with  subdivisions  (ii),  (iii),  and  (iv)  of 
this  subparagraph,  except  that  such  sub¬ 
division  (iii)  or  (iv)  shall  not  operate  to 
extend  a  correction  period  with  respect 
to  which  a  taxpayer  has  filed  a  petition 
with  the  Tax  Court  for  redetermination 
of  a  deficiency  within  the  time  prescribed 
by  section  6213(a) . 

(ii)  The  correction  period  referred  to 
in  subparagraph  (1)  of  this  paragraph 
may  be  extended  by  any  period  which  the 
Commissioner  determines  is  reasonable 
and  necessary  to  permit  orderly  disposi¬ 
tion  of  excess  business  holdings.  The 
Commissioner  ordinarily  will  not  extend 
the  correction  period  pursuant  to  this 
subdivision  unless  the  following  factors 
are  present: 

(a)  The  foundation  or  an  appropriate 
State  officer  (as  defined  in  section  6104 

(c)  (2) )  is  actively  in  good  faith  seeking 
to  dispose  of  such  holdings; 

(b)  Orderly  disposition  of  such  hold¬ 
ings  cannot  reasonably  be  expected  to  re¬ 
sult  during  the  unextended  correction 
period;  and 

(c)  The  failure  to  divest  appears  to 
have  been  an  Isolated  occurrence  which 
is  unlikely  to  recur  in  the  future. 

(iii)  If,  within  the  unextended  correc¬ 
tion  period,  the  tax  imposed  by  section 
4943(a)  is  paid  and  is  accompanied  by 
a  statement  of  the  taxpayer’s  intent  to 
file  a  claim  for  refund  with  respect  to 
such  tax,  then  the  Commissioner  shall 
extend  the  correction  period  to  the  later 
of — 

(a)  A  period  of  90  days  after  the  pay¬ 
ment  of  such  tax,  or 

(b)  The  period  determined  without  re¬ 
gard  to  this  subdivision. 

(iv)  If  prior  to  the  expiration  of  the 
correction  period  (including  extensions) 
a  claim  for  refund  with  respect  to  a  tax 
imposed  by  section  4943(a)  is  filed,  the 
Commissioner  shall  extend  the  correc¬ 
tion  period  during  the  pendency  of  the 
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claim  plus  an  additional  90  days.  If  with¬ 
in  such  time,  a  suit  or  proceeding  referred 
to  in  section  7422(b)  with  respect  to 
such  claim  is  filed,  the  Commissioner 
shall  extend  the  correction  period  during 
the  pendency  of  such  suit  or  proceeding. 
(See  §  301.7422-1  (d)  of  this  chapter 
(Regulations  on  Procedure  and  Admin¬ 
istration)  for  rules  relating  to  pendency 
of  such  suit  or  proceeding.) 

(c)  Correction.  For  purposes  of  section 
4943,  correction  shall  be  considered  as 
made  when  no  interest  in  the  enterprise 
held  by  the  foundation  is  classified  as 
excess  business  holdings  under  section 
4943(c)(1).  In  any  case  where  the  pri¬ 
vate  foundation  has  excess  business  hold¬ 
ings  which  are  constructively  held  for  it 
under  section  4943(c)(1),  correction 
shall  be  considered  made  when  the  per¬ 
son  which  constructively  holds  such  in¬ 
terest  for  the  foundation  or  the  founda¬ 
tion  itself  disposes  of  a  sufficient  interest 
in  the  enterprise  (or  in  such  person)  so 
that  no  interest  in  the  enterprise  held 
by  the  foundation  is  classified  as  excess 
business  holdings  under  section  4943 
(c)(1). 

§  53.4943—9  Business  enterprise;  defi¬ 
nition. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  or  (c)  of  this  section,  un¬ 
der  section  4943(d)(4)  the  term  “busi¬ 
ness  enterprise”  includes  the  active  con¬ 
duct  of  a  trade  or  business,  including  any 
activity  which  is  carried  on  for  the  pro¬ 
duction  of  income  from  the  sale  of  goods 
or  the  performance  of  services  and  which 
constitutes  an  unrelated  trade  or  busi¬ 
ness  under  section  513.  For  purposes  of 
the  preceding  sentence,  where  an  activity 
carried  on  for  profit  constitutes  an  un¬ 
related  trade  or  business,  no  part  of  such 
trade  or  business  shall  be  excluded  from 
such  classification  merely  because  it  does 
not  result  in  a  profit. 

(b)  Certain  program-related  activities. 
For  purposes  of  section  4943(d)(4)  the 
term  “business  enterprise”  does  not  in¬ 
clude  a  functionally  related  business  as 
defined  in  section  4942(J)(5).  See  §  53.- 
4942(a) -2(c)  (3)  (iii).  In  addition,  busi¬ 
ness  holdings  do  not  include  program- 
related  investments  (such  as  investments 
in  small  businesses  in  central  cities  or  in 
corporations  to  assist  in  neighborhood 
renovation)  as  defined  in  section  4944(c) 
and  the  regulations  thereunder. 

(c)  Income  derived  from  passive 
sources.  For  purposes  of  section  4943(d) 
(4),  the  term  “business  enterprise”  does 
not  include  a  trade  or  business  at  least 
95  percent  of  the  gross  income  of  which 
is  derived  from  passive  sources:  Provided, 
That  in  determining  whether  a  trade  or 
business  in  which  a  foundation  has  an 
interest  has  gross  income  from  passive 
sources  for  any  taxable  year,  such 
foundation  may  average  the  gross  income 
on  the  basis  of  the  10  taxable  years  im¬ 
mediately  preceding  the  taxable  year  in 
question  or  such  shorter  period  of  time  as 
the  entity  has  been  in  existence.  Gross 
income  from  passive  sources  for  purposes 
of  this  paragraph  includes  the  items  ex¬ 
cluded  by  sections  512(b)(1)  (relating  to 
dividends,  interest,  and  annuities),  512 


(b)  (2)  (relating  to  royalties),  512(b)  (3) 
(A)  (relating  to  rent,  and  512  (b)  (5) ) 
(relating  to  gains  or  losses  from  the  dis¬ 
position  of  certain  property).  Any  in¬ 
come  classified  as  passive  under  this 
paragraph  does  not  lose  its  character 
merely  because  section  512(b)  (4)  or  514 
(relating  to  unrelated  debt-financed  in¬ 
come)  applies  to  such  income.  In  addi¬ 
tion,  income  from  passive  sources  in¬ 
cludes  income  from  the  sale  of  goods  (in¬ 
cluding  charges  or  costs  passed  on  at  cost 
to  purchasers  of  such  goods  or  income 
received  in  settlement  of  a  dispute  con¬ 
cerning  or  in  lieu  of  the  exercise  of  the 
right  to  sell  such  goods)  if  the  seller  does 
not  manufacture,  produce,  physically  re¬ 
ceive  or  deliver,  negotiate  sales  of,  or 
maintain  inventories  in  such  goods.  Thus, 
for  example,  where  a  corporation  pur¬ 
chases  a  product  under  a  contract  with 
the  manufacturer,  resells  it  under  con¬ 
tract  at  a  uniform  markup  in  price,  and 
does  not  physically  handle  the  product, 
the  income  derived  from  that  markup 
meets  the  definition  of  passive  income  for 
purposes  of  this  paragraph.  On  the  other 
hand,  income  from  individually  negoti¬ 
ated  sales,  such  as  those  made  by  a 
broker,  would  not  meet  such  definition 
even  if  the  broker  did  not  physically 
handle  the  goods.  In  addition,  stock  in  a 
passive  holding  company  is  not  to  be  con¬ 
sidered  a  business  holding  even  if  the 
holding  company  is  controlled  by  the 
foundation.  Instead,  the  foundation  Is 
treated  as  owning  its  proportionate  share 
of  the  underlying  assets  of  the  holding 
company  under  section  4943(d)(1).  In 
addition,  the  holding  of  a  bond  or  other 
evidence  of  indebtedness  is  not  a  busi¬ 
ness  holding  unless  such  bond  or  in¬ 
debtedness  is  otherwise  determined  to  be 
stock.  See  section  385  and  the  regulations 
thereunder. 

(d)  Application  of  section  4943(c)  (6). 
If  a  private  foundation  holds  an  interest 
which  is  not  an  interest  in  a  business 
enterprise  as  defined  in  paragraphs  (a) , 
(b),  and  (c)  of  this  section,  and  such 
Interest  later  becomes  an  interest  in  a 
business  enterprise  solely  by  reason  of 
failing  one  or  more  of  the  requirements 
of  paragraph  (b)  or  (c)  of  this  section, 
such  interest  will  then  be  subject  to  sec¬ 
tion  4943(c)(6)  and  §  53.4943-6  (regard¬ 
less  of  then  when  it  was  originally  ac¬ 
quired)  but  will  not  be  treated  as 
acquired  by  purchase  for  purposes  of  sec¬ 
tion  4943(c)(6). 

(e)  Sole  proprietorship.  For  purposes 
of  section  4943  and  the  regulations  there¬ 
under,  the  term  “sole  proprietorship” 
means  any  business  enterprise  (as  defined 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section — 

(1)  Which  is  actually  and -directly 
owned  by  a  private  foundation, 

(2)  In  which  the  foundation  has  a 
100  percent  equity  interest,  and 

(3)  Which  is  not  held  by  a  corpora¬ 
tion,  trust,  or  other  business  entity  for 
such  foundation. 

A  foundation  may  be  considered  to  own 
a  sole  proprietorship  even  though  the 
foundation  is  Itself  a  corporation  or  a 
trust.  However,  a  sole  proprietorship 


which  is  owned  by  a  foundation  shall 
cease  to  be  treated  as  a  sole  proprietor¬ 
ship  when  the  foundation  no  longer  has 
a  100-percent  interest  in  the  equity  of 
the  business  enterprise.  Thus,  if  and 
when  a  foundation  sells  a  10-percent  in¬ 
terest  in  a  sole  proprietorship,  such  busi¬ 
ness  enterprise  shall  be  treated  as  a  part¬ 
nership  under  section  4943  and  the 
regulations  thereunder. 

§  53.4943—10  Effective  date. 

(a)  In  general.  Section  4943  and 
§§  53.4943-1  through  53.4943-9  shall  take 
effect  for  taxable  years  beginning  after 
December  31,  1969,  except  as  otherwise 
provided  in  such  sections. 

(b)  Special  transitional  rule.  In  the 
case  of  any  acquisition  of  excess  holdings 
prior  to  the  30th  day  after  January  3, 
1972,  section  4943(a)  (1)  shall  not  apply 
if  correction  occurs  (within  the  meaning 
of  §  53. 4943-8 (c) )  within  a  period  ending 
90  days  after  [insert  date  on  which  final 
regulations  under  section  4943  are  filed 
by  the  Federal  Register],  extended 
(prior  to  the  expiration  of  the  original 
period)  by  any  period  which  the  Com¬ 
missioner  determines  is  reasonable  and 
necessary  (within  the  meaning  of 
§  53. 4943-8 (b) )  to  bring  about  such  cor¬ 
rection. 

[FR  Doc.72-22456  Filed  12-29-72;2: 19  pm] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[  21  CFR  Part  121  ] 
ENDOTHALL 

Proposed  Interim  Tolerance 

The  Registration  Division  of  the  En¬ 
vironmental  Protection  Agency  is  evalu¬ 
ating  data  submitted  in  Pesticide  Peti¬ 
tion  No.  1F1105,  filed  by  the  Pennwalt 
Corp.,  Post  Office  Box  1297,  Tacoma,  WA 
98401,  and  other  relevant  material  and 
has  determined  that  an  interim  food  ad¬ 
ditive  tolerance  of  0.2  part  per  million 
should  be  established  for  residues  of  the 
herbicide  endothall  in  potable  water  re¬ 
sulting  from  use  of  its  mono-N.N- 
dimethylalkylamine  salt  in  the  control 
of  aquatic  weeds  in  canals,  lakes,  ponds, 
and  other  potential  sources  of  potable 
water. 

Note:  It  has  been  concluded  that  interim 
tolerances  should  be  established  for  petitions 
which  are  pending,  provided  there  is  a  rea¬ 
sonable  assurance  that  the  public  health 
will  be  protected.  (See  the  Federal  Register 
of  May  6,  1972  (37  F.R.  9228) .) 

The  Reorganization  Plan  No.  3  of  1970, 
published  in  the  Federal  Register  of 
October  6,  1970  (35  F.R.  15623),  trans¬ 
ferred  (effective  Dec.  2,  1970)  to  the 
Administrator  of  the  Environmental 
Protection  Agency  the  functions  vested 
in  the  Secretary  of  Health,  Education, 
and  Welfare  for  establishing  tolerances 
for  pesticide  chemicals  under  sections 
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406,  408,  and  409  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  (21 
U.S.C.  346,  346a,  and  348). 

Based  on  consideration  given  the  data 
submitted  in  the  pesticide  petition  and 
other  relevant  material,  it  is  concluded 
that  the  proposed  interim  tolerance  will 
protect  the  public  health. 

Therefore,  pursuant  to  provisions  of 
the  act  (sec.  409(d),  72  Stat.  1787;  21 
U.S.C.  348(d)),  the  authority  trans¬ 
ferred  to  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  (35  F.R. 
15623),  and  the  authority  delegated  by 
the  Administrator  to  the  Deputy  Assist¬ 
ant  Administrator  for  Pesticides  Pro¬ 
grams  (36  F.R.  9038),  it  is  proposed  that 
Part  121  be  amended  by  adding  the  fol¬ 
lowing  new  section  to  Subpart  D: 

§  121.1248  Endotliall. 

An  interim  tolerance  of  0.2  part  per 
million  is  established  for  residues  of  the 
herbicide  endothall  (7-oxabicycloI 2.2.11 
heptane-2,3-dicarboxylic  acid)  from  use 
of  its  mono-A^V-dimethylalkylamine 
salt,  wherein  the  alkyl  group  is  the  same 
as  in  the  fatty  acids  of  coconut  oil,  to 
control  aquatic  weeds  in  canals,  lakes, 
ponds,  and  other  potential  sources  of 
potable  water. 

Interested  persons  are  invited  to  sub¬ 
mit  their  views  in  writing,  preferably  in 
quintuplicate,  regarding  this  proposal 
within  30  days  following  the  date  of  pub¬ 
lication  of  this  notice  in  the  Federal 
Register.  Such  views  and  comments 
should  be  addressed  to  the  Hearing 
Clerk,  Environmental  Protection  Agency, 
Room  3902A,  Fourth  and  M  Streets  SW., 
Waterside  Mall,  Washington,  D.C.  20460, 
and  may  be  accompanied  by  a  memo¬ 
randum  or  brief  in  support  thereof.  All 
written  submissions  made  pursuant  to 
this  proposal  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk. 

Dated;  December  22,  1972. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticides  Programs. 

(FR  Doc.73-83  Filed  I-2-73;8:45  am) 


[  21  CFR  Part  273  1 

(Docket  No.  FDC-D-583 ] 

BIOLOGICAL  PRODUCTS 

Proposed  Revocation  of  Additional 
Standards  for  Adenovirus  Vaccine 
and  Revocation  of  Licenses;  Oppor¬ 
tunity  for  Hearing 

The  Public  Health  Service  Act  (sec. 
351,  58  Stat.  702,  as  amended;  42  U.S.C. 
262)  provides  the  Commissioner  of  Food 
and  Drugs  with  the  authority  to  regulate 
through  a  system  of  licensure  the  inter¬ 
state  shipment  of  any  virus,  therapeutic 
serum,  toxin,  antitoxin,  vaccine,  blood, 
blood  component  or  derivative,  allergenic 
product,  or  analogous  product,  or 
arsphenamine  or  its  derivatives,  appli¬ 
cable  to  the  prevention,  treatment,  or 
cure  of  diseases  or  injuries  of  man  so  as 
to  insure  the  continued  safety,  purity. 


and  potency  of  such  products.  Pursuant 
to  that  authority,  additional  standards 
designed  to  assure  the  safety,  purity,  and 
potency  of  a  biological  product  known  as 
Adenovirus  Vaccine  were  published  in 
the  Federal  Register  on  September  24, 
1957  (22  F.R.  7560) .  Following  the  publi¬ 
cation  of  these  standards,  several  manu¬ 
facturers  were  issued  product  licenses  for 
Adenovirus  Vaccine.  In  addition,  two 
manufacturers  received  product  licenses 
for  Adenovirus  and  Influenza  Virus  Vac¬ 
cine,  Combined  Aluminum  Phosphate 
Adsorbed,  which  is  a  combination  of  the 
Adenovirus  Vaccine  with  another 
licensed  biological  product. 

During  the  years  subsequent  to  the 
issuance  of  these  licenses,  it  became  evi¬ 
dent  that  there  were  certain  persistent 
problems  concerning  the  contamination 
of  Adenovirus  with  a  newly  discovered 
simian  virus  known  as  SV40.  As  a  result, 
licensed  manufacturers  of  these  products 
were  advised  in  October  1964  that  no  fur¬ 
ther  lots  of  Adenovirus  Vaccine  could  be 
released  until  these  problems  were  re¬ 
solved.  They  were  so  advised  by  the  Di¬ 
vision  of  Biologies  Standards,  National 
Institutes  of  Health,  which  was  charged 
at  that  time  with  administering  and  en¬ 
forcing  section  351  of  the  Public  Health 
Service  Act.  The  Division  of  Biologies 
Standards  was  transferred  on  July  1, 
1972  to  the  Food  and  Drug  Administra¬ 
tion  where  it  is  now  the  Bureau  of  Bio¬ 
logies  (37  F.R.  12865). 

There  has  been  no  evidence  since  1964 
that  these  problems  are  capable  of  reso¬ 
lution.  Consequently,  after  a  thorough 
evaluation  of  all  the  information  before 
him  with  respect  to  Adenovirus  Vaccine, 
both  singly  and  in  combination,  the 
Commissioner  concludes  that  the  vac¬ 
cines  cannot  be  manufactured  in  a  man¬ 
ner  so  as  to  assure  their  safety,  purity, 
and  potency. 

Accordingly,  the  Commissioner  con¬ 
cludes  that  the  additional  standards  for 
Adenovirus  Vaccine  (21  CFR  273.1040- 
273.1045)  should  be  deleted  from  the  reg¬ 
ulations  governing  biological  products, 
and  that  all  remaining  licenses  govern¬ 
ing  any  of  these  Adenovirus  Vaccines, 
either  singly  or  in  combination,  namely 
those  product  licenses  held  by  Parke, 
Davis  &  Co.,  Joseph  Campau  Avenue,  At 
the  River,  Detroit,  Mich.  48232,  for  Ade¬ 
novirus  Vaccine,  Adenovirus  Vaccine 
and  Influenza  Virus,  and  Vaccine  Com¬ 
bined  Aluminum  Phosphate  Adsorbed 
and  by  Wyeth  Laboratories,  Post  Office 
Box  8299,  Philadelphia,  Pa.  19101,  for 
Adenovirus  Vaccine,  should  be  revoked. 

Therefore,  pursuant  to  provisions  of 
the  Public  Health  Service  Act  (sec.  351, 
58  Stat.  702,  as  amended;  42  U.S.C.  262) 
and  under  authority  delegated  to  the 
Commissioner,  it  is  proposed  that  21  CFR 
Part  273  (formerly  42  CFR  Part  73)  be 
amended  by  revoking  in  their  entirety 
§§  273.1040  through  273.1045. 

In  accordance  with  the  provisions  of 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262)  and  the  regulations 
promulgated  thereunder  (21  CFR  Part 
273),  the  Commissioner  hereby  gives  a 
licensee  and  any  other  interested  person 
who  will  be  adversely  affected  by  the 


revocation  of  21  CFR  273.1040  through 
273.1045  and  the  subsequent  revocation 
of  product  licenses  held  by  Parke,  Davis 
&  Co.,  Joseph  Campau  Avenue,  At  the 
River,  Detroit,  Mich.  48232,  for  Adeno¬ 
virus  Vaccine,  Adenovirus  Vaccine  and 
Influenza  Virus,  and  Vaccine  Combined 
Aluminum  Phosphate  Adsorbed  and  by 
Wyeth  Laboratories,  Post  Office  Box  8299, 
Philadelphia,  Pa.  19101,  for  Adenovirus 
Vaccine,  an  opportunity  for  a  hearing 
to  show  why  the  biological  products  reg¬ 
ulations  should  not  be  so  amended,  and/ 
or  why  these  product  licenses  should  not 
be  revoked. 

Within  30  days  after  publication  hereof 
in  the  Federal  Register,  a  licensee  and 
any  other  interested  person  may  file  with 
the  Hearing  Clerk,  Department  of 
Health,  Education,  and  Welfare,  Room 
6-88,  5600  Fishers  Lane,  Rockville,  MD 
20852,  either  written  comments  on  the 
proposal  or  a  written  appearance  elect¬ 
ing  whether  or  not  to  avail  himself  of  an 
opportunity  for  a  hearing.  Failure  of  a 
licensee  and  any  other  interested  person 
to  file  a  written  appearance  of  election 
within  said  30  days  will  constitute  an 
election  by  him  not  to  avail  himself  of 
the  opportunity  for  a  hearing. 

If  no  person  elects  to  avail  himself  of 
the  opportunity  for  a  hearing,  the  Com¬ 
missioner  without  further  notice  will 
enter  a  final  order  amending  21  CFR 
Part  273  and  revoking  product  licenses, 
as  proposed. 

If  a  licensee  or  other  interested  person 
elects  to  avail  himself  of  the  opportunity 
for  a  hearing,  he  must  file,  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register,  a  written  appear¬ 
ance  requesting  the  hearing,  giving  the 
reasons  why  the  biological  products  regu¬ 
lations  should  not  be  so  amended,  and/or 
why  the  identified  product  licenses 
should  not  be  revoked,  together  with  a 
well  organized  and  full  factual  analysis 
of  the  clinical  and  other  investigational 
data  he  is  prepared  to  prove  in  support 
of  his  opposition. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing  that 
a  genuine  and  substantial  issue  of  fact 
requires  a  hearing. 

If  review  of  the  data  submitted  by 
licensees  and/or  other  interested  persons 
in  a  request  for  a  hearing,  together  with 
the  reasoning  and  factual  analysis  in  a 
request  for  a  hearing,  warrants  the  con¬ 
clusion  that  no  genuine  issue  of  fact  pre¬ 
cludes  the  actions  contemplated,  the 
Commissioner  will  publish  an  order 
amending  the  regulations  as  indicated, 
revoking  the  product  licenses  mentioned 
earlier  and  stating  his  findings  and  con¬ 
clusions  on  such  data. 

If  a  healing  is  requested  and  justified, 
the  issues  will  be  defined,  an  Administra¬ 
tive  Law  Judge  will  be  named,  and  he 
shall  issue,  as  soon  as  practicable  after 
the  expiration  of  such  30  days,  a  written 
notice  of  the  time  and  place  at  which  the 
hearing  will  commence.  The  hearing  will 
be  open  to  the  public  except  that  any 
portion  of  the  hearing  that  concerns  a 
method  or  process  the  Commissioner 
finds  entitled  to  protection  as  a  trade 
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secret  will  not  be  open  to  the  public,  un¬ 
less  the  respondent  specifies  otherwise 
in  his  appearance. 

Written  comments  regarding  the  pro¬ 
posal,  requests  for  a  hearing,  and/or 
elections  not  to  request  a  hearing  should 
be  filed  (preferably  in  quintuplicate) 
with  the  Hearing  Clerk  (address  given 
above) .  Comments  may  be  accompanied 
by  a  memorandum  or  brief  in  support 
thereof.  Received  comments,  requests, 
and  elections  may  be  seen  in  the  Office 
of  the  Hearing  Clerk  during  regular  bus¬ 
iness  hours,  Monday  through  Friday. 

Dated:  December  27,  1972. 

William  F.  Randolph, 

Acting  Associate  Commissioner, 
for  Compliance. 

[FR  Doc.73  92  Filed  1-2-73:8:45  am] 


Social  and  Rehabilitation  Service 
[  45  CFR  Part  233  1 

COVERAGE  AND  CONDITIONS  OF 

ELIGIBILITY  IN  FINANCIAL  ASSIST¬ 
ANCE  PROGRAMS 

Dependent  Children  of  Unemployed 
Fathers 

Notice  is  hereby  given  that  the  regula¬ 
tion  set  forth  in  tentative,  alternative 
form  below  is  proposed  by  the  Adminis¬ 
trator,  Social  and  Rehabilitation  Serv¬ 
ice,  with  the  approval  of  the  Secretary 
of  Health,  Education,  and  Welfare.  Both 
alternatives  would  amend  §  233.100 
(a)  (1),  which  provides  a  Federal  defini¬ 
tion  of  unemployed  father  under  the 
AFDC  program  in  terms  of  hours  of 
work. 

In  applying  the  existing  regulation,  the 
Department  policy  has  been  to  permit  a 
State,  at  its  option,  to  use  a  definition  of 
unemployed  father  which  imposes  addi¬ 
tional  conditions  relating  to  the  reason 
for  the  unemployment,  e.g.,  the  State 
definition  might  exclude  a  father  whose 
unemployment  results  from  participa¬ 
tion  in  a  labor  dispute  or  who  is  unem¬ 
ployed  by  reason  of  conduct  or  circum¬ 
stances  which  result  or  would  result  in 
disqualification  for  unemployment  com¬ 
pensation  under  the  State’s  unemploy¬ 
ment  compensation  law.  In  Davidson  v. 
Francis,  the  U.S.  Supreme  Court  on  Oc¬ 
tober  16,  summarily  affirmed  the  judg¬ 
ment  of  the  district  court  which  held,  in 
effect,  that  while  the  Secretary  has  broad 
authority  to  define  an  unemployed  father 
for  purposes  of  section  407  of  the  Social 
Security  Act,  the  existing  Federal  regula¬ 
tion  provides  only  an  hours-of-work  test, 
and  thus  prohibits  a  State  from  excluding 
fathers  who  meet  this  test  but  are  dis¬ 
qualified  for  unemployment  compensa¬ 
tion. 

Accordingly,  the  proposed  alternative 
A  below  would  amend  the  regulation  to 
make  the  prior  Department  policy  ex¬ 
plicit,  by  stating  the  options  which  are 
permitted  to  the  States  in  defining  an 
unemployed  father.  Alternative  B,  on  the 
other  hand,  would  amend  the  regulation 
to  make  clear  that  the  hours-of-work 
test  is  Intended  as  the  exclusive  defini¬ 


tion  of  unemployed  father,  so  that  States 
may  not  have  definitions  which  impose 
added  conditions.  This  would  be  a  change 
in  Department  policy,  but  would  be  con¬ 
sistent  with  the  way  that  the  existing 
regulation  has  been  interpreted  by  the 
courts. 

Davidson  v.  Francis  attracted  broad 
interest  from  States,  assistance  recip¬ 
ients,  and  industry  and  labor  groups. 
The  regulations  are  proposed  in  alterna¬ 
tive  form  to  give  all  those  who  are  in¬ 
terested  full  information  as  to  the  vari¬ 
ous  courses  of  action  which  are  being 
considered. 

Prior  to  the  adoption  of  the  proposed 
regulation,  consideration  will  be  given 
to  any  comments,  suggestions,  or  objec¬ 
tions  thereto  which  are  submitted  in 
writing  to  the  Administrator,  Social  and 
Rehabilitation  Service,  Department  of 
Health,  Education,  and  Welfare,  330  In¬ 
dependence  Avenue  SW.,  Washington, 
DC  20201,  within  a  period  of  30  days 
from  date  of  publication  of  this  notice  in 
the  Federal  Register.  Comments  re¬ 
ceived  will  be  available  for  public  inspec¬ 
tion  in  room  5120  of  the  Department’s 
offices  at  301  C  Street  SW..  Washington. 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  to  5  p.m.  (area  code 
202-963-7361). 

(Sec.  1102.  49  Stat.  647,  42  U.S.C.  1302) 

Dated:  December  4, 1972. 

John  D.  Twiname, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  December  21,  1972. 

Elliot  L.  Richardson, 

Secretary. 

Alternative  A 

Section  233.100(a)(1)  of  Chapter  II 
of  Title  45  of  the  Code  of  Federal  Regula¬ 
tions  is  revised  to  read  as  follows: 

§  233.100  Dependent  children  of  un¬ 
employed  fathers. 

(a)  Requirements  for  State 
plans.*  *  * 

(1)  Include  a  definition  of  an  unem¬ 
ployed  father  which  shall  apply  only  to 
families  determined  to  be  needy  in  ac¬ 
cordance  with  the  provisions  in  §  233.20. 
Such  definition  must  include  any  father 
who: 

(i)  Is  employed  less  than  100  hours 
a  month;  or 

(ii>  Exceeds  that  standard  for  a  par¬ 
ticular  month,  if  his  work  is  intermit¬ 
tent  and  the  excess  is  of  a  temporary 
nature  as  evidenced  by  the  fact  that  he 
was  under  the  100-hour  standard  for  the 
2  prior  months  and  is  expected  to  be  un¬ 
der  the  standard  during  the  next  month; 
except  that,  at  the  option  of  the  State, 
such  definition  need  not  include  a  father 
whose  unemployment  results  from  par¬ 
ticipation  in  a  labor  dispute  or  who  is 
unemployed  by  reason  of  conduct  or  cir¬ 
cumstances  which  result  or  would  result 
in  disqualification  for  unemployment 
compensation  under  the  State's  unem¬ 
ployment  compensation  law. 

•  •  •  •  ■  • 


Alternative  B 

Section  233.100(a)(1)  of  Chapter  II 
of  Title  45  of  the  Code  of  Federal  Regula¬ 
tions  is  revised  to  read  as  follows: 

§  233.100  Dependent  ehildren  of  unem¬ 
ployed  fathers. 

(a)  Requirements  for  State 
plans.*  *  * 

(1)  Include  a  definition  of  an  unem¬ 
ployed  father  which  shall  apply  only  to 
families  determined  to  be  needy  in  ac- 
accordance  with  the  provisions  in  §233.20 
and  shall  include  any  father  who: 

(i)  Is  employed  less  than  100  hours 
a  month,  or 

(ii)  Exceeds  that  standard  for  a  par¬ 
ticular  month,  if  his  work  is  intermit¬ 
tent  and  the  excess  is  of  a  temporary 
nature  as  evidenced  by  the  fact  that  he 
was  under  the  100-hours  standard  for  the 
2  prior  months  and  is  expected  to  be 
under  the  standard  during  the  next 
month. 

This  shall  be  the  exclusive  definition  of 
an  unemployed  father. 

*  *  *  *  * 

[FR  Doc. 73 -33  Filed  l-2-73;8:45  am] 


ATOMIC  ENERGY  COMMISSION 

[  10  CFR  Part  50  ] 

[Docket  RM-50-3 ] 

ENVIRONMENTAL  EFFECTS  OF  THE 
URANIUM  FUEL  CYCLE 
Notice  of  Hearing 

On  November  15,  1972,  the  Atomic  En¬ 
ergy  Commission  published  in  the  Fed¬ 
eral  Register  (37  F.R  24191)  a  notice  of 
proposed  rule  making  concerning  possible 
amendments  to  10  CFR  Part  50,  appendix 
D,  that  would  deal  specifically  with  the 
environmental  effects  associated  with  the 
uranium  fuel  cycle  in  the  individual  cost- 
benefit  analyses  for  light  water-cooled 
power  reactors.  The  notice  scheduled  an 
informal  rule  making  hearing  on  the  pos¬ 
sible  amendments  on  February  1,  1973, 
at  10  a.m. 

The  location  of  the  hearing  will  be 
New  Executive  Office  Building,  Room 
G-2008,  17th  and  H  Streets  NW,  Wash¬ 
ington,  D.C. 

A  hearing  board  consisting  of  Max  D. 
Paglin,  Esq. — Chairman,  Dr.  Martin  J. 
Steindler  and  Dr.  John  C.  Geyer  will 
preside. 

As  stated  in  the  November  15,  1972, 
notice,  the  hearing  will  be  part  of  a  rule 
making,  rather  than  an  adjudicatory, 
proceeding  and  the  provisions  of  Sub¬ 
part  G,  ‘  Rules  of  General  Applicability,” 
of  10  CFR  Part  2,  the  Commission’s  rules 
of  practice,  will  not  be  applicable. 

The  procedural  format  for  the  hearing 
will  follow  the  legislative  pattern,  and  no 
discovery  or  cross-examination  will  be 
utilized.  It  shoud  be  noted,  however,  that 
the  report  prepared  by  the  Commission’s 
regulatory  staff,  entitled  ‘Environmental 
Survey  of  the  Nuclear  Fuel  Cycle,"  dated 
November  1972,  which  provides  a  basis 
for  an  informed  consideration  of  the 
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generic  question  of  the  environmental 
impact  associated  with  the  uranium  fuel 
cycle  in  light  water-cooled  nuclear  power 
reactor  licensing  proceedings,  is  available 
to  members  of  the  public  at  the  Com¬ 
mission’s  public  document  room  at  1717 
H  Street  NW„  Washington,  D.C.  20545. 
In  addition,  that  report  contains  exten¬ 
sive  references  to  background  documents 
available  to  members  of  the  public  at 
the  Commission’s  public  document 
room. 

The  hearing  will  be  conducted  as  in¬ 
formally  and  as  expeditiously  as  practi¬ 
cable.  consistent  with  affording  the  par¬ 
ticipants  a  reasonable  opportunity  to 
present  their  positions.  Those  partici¬ 
pating  in  the  hearing  may,  but  need  not 
be,  represented  by  counsel. 

Relevant  written  statements  may  be 
received  for  the  record  and  those  par¬ 
ticipating  may,  depending  upon  the  num¬ 
ber  of  requests  received  and  the  time 
available,  be  permitted  to  make  brief 
oral  statements  of  their  views  either  in 
addition  to,  or  in  lieu  of,  written  sub¬ 
missions.  Persons  making  oral  statements 
will  not  be  sworn.  Such  persons,  how¬ 
ever.  as  well  as  persons  offering  written 
submissions  at  the  hearing,  will  be  sub¬ 
ject  to  questioning  by  the  presiding  hear¬ 
ing  board.  All  written  comments  and 
suggestions  received  pursuant  to  the  in¬ 
vitation  therefor  set  forth  in  the  Novem¬ 
ber  15,  1972,  notice  will  be  incorporated 
in  the  record  of  the  proceeding. 

The  hearing  board  is  authorized  to 
take  all  necessary  and  appropriate  action 
to  control  the  course  of  the  hearing, 
including,  among  other  things,  the  hold¬ 
ing  of  one  or  more  procedural  planning 
sessions.  A  transcript  of  the  hearing  will 
be  made,  and  a  copy  of  the  transcript, 
together  with  copies  of  all  documents 
presented  at  the  hearing,  will  be  placed 
in  the  Commission’s  public  document 
room,  1717  H  Street  NW.,  Washington, 
D.C.,  where  they  will  be  available  for 
inspection  by  members  of  the  public. 

At  the  conclusion  of  the  hearing  the 
record  wall  be  held  open  for  a  period  of 
30  days  during  which  time  any  person 
may  file  such  supplementary  written 
statements  as  may  be  deemed  appropri¬ 
ate  in  light  of  the  hearing  record.  After 
the  30-day  period  empires,  the  presiding 
hearing  board,  without  rendering  any  de¬ 
cision  or  making  any  recommendation, 
will  forward  the  transcript  of  the  hearing 
to  the  Commission  together  with  an 
identification  of  issues  raised  at  the  hear¬ 
ing.  The  Commission  will  carefully  con¬ 
sider  the  transcript  of  the  hearing  and 
the  comments  and  suggestions  submitted 
pursuant  to  the  November  15, 1972,  notice 
as  well  as  other  relevant  considerations 
and  factors,  and,  after  reaching  its  de¬ 
termination  in  the  rule  making  proceed¬ 
ing,  will  cause  an  appropriate  notice  to 
be  published  in  the  Federal  Register. 
(Sec.  161,  68  Stat.  948;  sec.  102,  83  Stat.  853; 
42  U.S.C.  2201,  4332) 

Dated  at  Washington,  D.C.,  this  27th 
day  of  December  1972. 

For  the  Atomic  Energy  Commission. 

Paul  C.  Bender, 
Secretary  of  the  Commission. 
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CIVIL  AERONAUTICS  BOARD 

[  14  CFR  Part  298  1 

[Docket  No.  23988;  EDR-239] 

CLASSIFICATION  AND  EXEMPTION  OF 
AIR  TAXI  OPERATORS 

Transportation  of  Mail 

December  22,  1972. 

Notice  is  hereby  given  that  the  Civil 
Aeronautics  Board  has  under  considera¬ 
tion  proposed  amendments  to  Part  298 
of  its  Economic  Regulations  (14  CFR 
Part  298)  which  would  (1)  provide  that 
air  taxi  operators  may  transport  mail 
only  pursuant  to  contracts  with  the 
Postal  Service  pursuant  to  39  U.S.C.  5402 
(b)  or  (c),  except  that  operations  under 
existing  authority  may  be  continued;  and 
(2)  delete  the  existing  regulations  which 
provide  procedures  for  the  establishment 
by  the  Board  of  rates  for  the  transporta¬ 
tion  of  mail  by  air  taxi  operators. 

The  background  and  principal  features 
of  the  proposed  amendments  are  de¬ 
scribed  in  the  attached  explanatory 
statement,  and  the  proposed  amendments 
are  set  forth  in  the  proposed  rule.  The 
amendments  are  proposed  under  the  au¬ 
thority  of  sections  204(a),  406,  and  416 
of  the  Federal  Aviation  Act  of  1958.  as 
amended,  72  Stat.  743,  763  (as  amended 
by  76  Stat.  145,  80  Stat.  942),  771;  49 
U.S.C.  1324,  1376,  1386. 

Interested  persons  may  participate  in 
the  proposed  rule  making  through  sub¬ 
mission  of  twelve  (12)  copies  of  written 
data,  views  or  arguments  pertaining 
thereto,  addressed  to  the  Docket  Section, 
Civil  Aeronautics  Board,  Washington, 
D.C.  20428.  All  relevant  material  received 
on  or  before  January  30.  1973,  will  be 
considered  before  taking  final  action  on 
the  proposed  rule.  Copies  of  such  com¬ 
munications  will  be  available  for  exami¬ 
nation  by  interested  persons  in  the 
Docket  Section  of  the  Board,  Room  712 
Universal  Building,  1825  Connecticut 
Avenue  NW.,  Washington,  DC  upon  re¬ 
ceipt  thereof. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink, 

Secretary. 

Explanatory  Statement 

Under  Part  298  of  the  Board’s  Eco¬ 
nomic  Regulations,  air  taxi  operators 
may  carry  mail,  subject  to  certain  con¬ 
ditions.'  In  a  noncompetitive  market,5  an 
air  taxi  operator  has  no  authority  to 
carry  mail  until  there  is  in  effect  for 
such  carriage  a  final  mail  rate,  or  until 
the  Postal  Service  and  the  air  taxi  oper¬ 
ator  have  jointly  filed  a  petition  with 
the  Board  setting  forth  a  mutually 
agreed-upon  rate  and  requesting  the 
Board  to  fix  a  final  rate.  In  a  competitive 
market,  no  air  taxi  operator  may  carry 
mail  until  there  is  in  effect  for  such 
carriage  a  notice  of  intent  to  use  air  taxi 
mail  service  filed  by  the  Postal  Service 
pursuant  to  §  298.24,  and  either  a  final 


1  The  exemption  authority  to  carry  mall  Is 
due  to  terminate  on  June  30,  1974.  (§  298.13). 

1  A  "noncompetitive  market”  Is  one  which 
Is  not  served  by  a  certificated  air  carrier. 


rate  has  been  established  or  a  mutually 
agreed-upon  rate  has  been  filed  along 
with  a  request  that  the  Board  fix  a  final 
rate. 

However,  since  July  1,  1971,  the  Postal 
Service  has  had  authority  under  the 
Postal  Reorganization  Act,®  to  contract 
directly  with  air  taxi  operators  for  the 
transportation  of  mail,  in  both  noncom- 
petitve4  and  competitive  markets,"  at 
rates  specified  in  the  contracts.® 

In  view  of  this  authority,  the  Postal 
Service  has  not  used  Board  procedure  for 
the  procurement  of  new  air  taxi  mail 
service  since  July  of  1971,  and  it  has 
represented  to  the  Board  that  it  will  ar¬ 
range  for  all  future  air  taxi  mail  service 
under  its  statutory  contract  authority 
rather  than  by  utilizing  the  Board’s 
procedures  under  Part  298.  Moreover,  the 
Postal  Service  therefore  has  requested 
Board  that  it  will  soon  be  in  a  position  to 
use  its  statutory  contract  authority  for 
the  purpose  of  adjusting  mail  rates  with 
respect  to  air  taxi  operations  performed 
under  existing  Part  298  authority.  The 
Posatl  Service  therefore  has  requested 
that  we  institute  rule  making  proceed¬ 
ings  seeking  to  eliminate  the  Part  298 
procedures  relating  to  mail  carriage  by 
air  taxis. 

We  are  of  the  tentative  view  that 
retention  of  the  Part  298  provisions  relat¬ 
ing  to  the  carriage  of  mail  by  air  taxi 
operators  would  serve  no  useful  purpose, 
in  view  of  the  expressed  intention  of  the 
Postal  Service  to  rely  exclusively  upon  its 
own  statutory  contract  authority,  which, 
as  previously  indicated,  may  be  used  in 
lieu  of  Board  ratemaking  and  licensing 
procedures. 

Accordingly,  the  proposed  rule  would 
delete  regulations  prescribing  Board 
procedures  for  determination  of  air  taxi 
mail  rates  and  providing  for  notices  of 
intent.  Under  the  proposed  rule,  air  taxi 
operators  would,  in  the  future,  be  au¬ 
thorized  to  carry  mail  only  pursuant  to 
contracts  with  the  Postal  Service  pursu¬ 
ant  to  39  U.S.C.  5402  (b)  or  (c).  However, 
in  order  to  avoid  disruption  of  existing  air 
taxi  mail  arrangements,  we  would  permit 
the  continuation  of  operations  performed 
under  outstanding  Part  298  authority. 
These  operations  would  continue  in  ac¬ 
cordance  with  final  rates  in  effect  pursu¬ 
ant  to  Part  298  at  the  effective  date  of 
the  amendatory  rule.  However,  a  petition 
fiTed  with  the  Board  for  a  rate  adjust¬ 
ment  after  the  effective  date  of  the  rule 
would  be  regarded  as  the  institution  of  a 


5  39  U.S.C.  101,  et  seq.  Public  Law  91-375, 
August  12,  1970. 

4  39  U.S.C.  5402(b).  In  a  noncompetitive 
market,  the  contract  must  be  canceled  in 
whole  or  in  part,  to  the  extent  that  the 
market  becomes  a  competitive  one. 

B39  U.S.C.  5402(c).  In  a  competitive  mar¬ 
ket,  the  contract  may,  be  entered  into  if  the 
Postal  Service  determines  that  service  by 
certificated  air  carriers  Is  not  adequate  for 
Its  purposes,  but  the  contract  must  be  can¬ 
celed.  if  an  additional  carrier  is  certificated 
In  the  market  and  the  new  schedules  are 
adequate  for  the  Postal  Service’s  purposes. 

•  Although  the  statutory  provisions  govern¬ 
ing  contracts  for  the  two  types  of  market 
differ  in  certain  respects,  in  both  cases  the 
Postal  Service  is  empowered  to  contract  "in 
such  manner  and  under  such  terms  and  con¬ 
ditions  as  it  may  deem  appropriate  *  * 
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new  proceeding  and  the  outstanding  au¬ 
thority  of  the  air  taxi  operator  under 
Part  298  to  carry  mail  affected  by  such 
proceeding  would  automatically  be 
terminated/ 

Finally,  the  proposed  rule  would  delete 
the  portion  of  5  298.21(b)  which  gen¬ 
erally  prohibits  the  carriage  of  mail  by 
air  taxi  operators  in  markets  served  by 
certificated  helicopter  carriers.  This  is 
because  the  Postal  Service  may,  under 
the  Postal  Reorganization  Act,  contract 
with  an  air  taxi  operator  in  such  a 
market  if  the  Postal  Service  finds  that 
service  by  certificated  air  carriers  is  not 
adequate  for  its  purposes,  and  as  afore¬ 
said,  carriage  of  mail  pursuant  to  con¬ 
tract  is  the  only  type  of  air  taxi  mail  car¬ 
riage  which  will  be  authorized  in  the 
future. 

Proposed  Rule 

It  is  proposed  to  amend  Part  298  of  the 
Board’s  Economic  Regulations  (14  CFR 
Part  298) ,  as  follows: 

1.  Amend  the  table  of  contents  by 
deleting  and  reserving  the  title  of  §  298.24 
under  Subpart  C — Limitations  on  Ex¬ 
emptions,  the  table  as  amended  to  read 
as  follows: 

Sec. 

298.24  [Reserved] 

2.  Amend  §  298.21  by  revising  para¬ 
graphs  (b)  and  (f),  the  section  as 
amended  to  read  as  follows: 

§  298.21  Scope  of  service  authorized ; 
geographical,  equipment  and  mail 
service  limitations;  insurance  and  re¬ 
porting  requirements. 

•  •  •  •  • 

(b)  Prohibition  of  regular  service  in 
markets  served  by  certificated  helicopter 
carriers.  An  air  taxi  operator  is  pro¬ 
hibited  from  providing  air  transportation 
of  persons  or  property,  or  holding  out  to 
the  public  expressly  or  by  course  of  con¬ 
duct,  that  it  provides  such  transportation 
regularly  or  with  a  reasonable  degree  of 
regularity  between  any  points  where 
scheduled  helicopter  passenger  service,  or 
community  center  and  interairport  serv¬ 
ice,  is  provided  by  the  holder  of  a  certifi¬ 
cate  of  public  convenience  and  necessity 
either  in  accordance  with  such  certificate 
or  pursuant  to  exemption  order  of  the 
Board:  Provided,  however,  *  •  • 

*  *  *  *  * 

(f)  Limitations  on  carriage  of  mail. 

(1)  Except  as  provided  in  subparagraphs 

(2)  and  (3)  of  this  paragraph,  no  air  taxi 
operator  shall  be  authorized  to  carry  mail 
except  pursuant  to  contract  with  the 
Postal  Service,  entered  into  pursuant  to 
chapter  54  of  the  Postal  Reorganization 
Act  (39  U.S.C.  5402  (b)  or  (c) ). 

(2)  In  a  noncompetitive  market  within 
48  contiguous  States,  Alaska,  and  Ha¬ 
waii,  an  air  taxi  operator  shall  be  au¬ 
thorized  to  carry  mail,  if  before  [effective 
date  of  rule],  Jhere  is  in  effect  for  such 


7  Since  the  authority  to  carry  mall  under 
Part  298  expires  In  any  event  on  June  30, 
1974,  outstanding  Part  298  authorizations  will 
have  to  be  converted  to  contracts  under  39 
U.S.C.  5402  If  continued  service  is  desired. 


carriage  a  final  mail  rate.  On  and  after 
[effective  date  of  rule],  the  filing  of  a 
petition  by  the  air  taxi  operator  or  the 
Postal  Service  for  a  change  in  the  mail 
rate  for  such  carriage  shall  nullify  the 
authority  of  the  operator  to  continue  to 
carry  mail  in  such  market,  except  pur¬ 
suant  to  contract  with  the  Postal  Service 
as  provided  in  subparagraph  (1)  of  this 
paragraph. 

(3)  In  a  competitive  market  within  the 
48  contiguous  States,  Alaska,  and  Ha¬ 
waii,  no  air  taxi  operator  shall  be  au¬ 
thorized  to  carry  mail  unless,  before 
[effective  date  of  rule],  there  is  in  effect 
for  such  carriage  a  notice  of  intent  to 
use  air  taxi  mail  service,  and  a  final  mail 
rate  for  such  carriage  has  been  estab¬ 
lished.  On  and  after  [effective  date  of 
rule],  the  filing  of  a  petition  by  the  air 
taxi  operator  or  the  Postal  Service  for  a 
change  in  the  mail  rate  for  such  carriage 
shall  nullify  the  authority  of  the  operator 
to  continue  to  carry  mail  in  such  market, 
except  pursuant  to  contract  with  the 
Postal  Service  as  provided  in  subpara¬ 
graph  (1)  of  this  paragraph. 

•  •  •  *  • 

§  298.24  [Reserved] 

3.  Delete  and  reserve  §  298.24. 

[FR  Doc.73-88  Filed  1-2-73:8:45  am] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

[12  CFR  Part  326  1 
INSURED  NONMEMBER  BANKS 

Minimum  Security  Devices  and 
Procedures 

1.  Notice  is  hereby  given  that  the 
Board  of  Directors  of  the  Federal  De¬ 
posit  Insurance  Corporation,  under  the 
authority  conferred  by  section  3  of  the 
Bank  Protection  Act  of  1968  (82  Stat. 
295;  12  U.S.C.  1882),  is  considering 
amending  Appendix  A  of  Part  326  of  the 
Corporation's  rules  and  regulations  (12 
CFR  Part  326),  to  read  as  follows: 

Appendix  A 

MINIMUM  STANDARDS  FOR  SECURITY  DEVICES 

In  order  to  assure  realization  of  maximum 
performance  capabilities,  all  security  devices 
utilized  by  a  bank  should  be  regularly  in¬ 
spected,  tested,  and  serviced  by  competent 
persons.  Actuating  devices  for  surveillance 
systems  and  robbery  alarms  should  be  op¬ 
erable  with  the  least  risk  of  detection  by 
unauthorized  persons  that  can  be  practicably 
achieved. 

(1)  Surveillance  systems — (i)  General. 
Surveillance  systems  should  be : 

(A)  Equipped  with  one  or  more  photo¬ 
graphic,  recording,  monitoring,  or  like  de¬ 
vices  capable  of  reproducing  images  of  per¬ 
sons  in  the  banking  office  with  sufficient 
clarity  to  facilitate  (through  photographs 
capable  of  being  enlarged  to  produce  a  1- 
lnch  vertical  head-size  of  persons  whose 
Images  have  been  reproduced)  the  identifica¬ 
tion  and  apprehension  of  robbers  or  other 
suspicious  persons: 

(B)  Reasonably  silent  in  operation;  and 


(C)  So  designed  and  constructed  that  nec¬ 
essary  services,  repairs,  or  inspections  can 
readily  be  made. 

Any  camera  used  in  such  a  system  should 
be  capable  of  taking  at  least  one  picture 
every  2  seconds  and,  if  it  uses  film,  should 
contain  enough  unexposed  film  at  all  times 
to  be  capable  of  operating  for  not  less  than 
3  minutes,  and  the  film  should  be  at  least 
16  mm. 

(ii)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  other 
than  walk-up  or  drive-in  teller’s  stations  or 
windows.  Surveillance  devices  for  other  than 
walk-up  or  drive-in  teller’s  stations  or  win¬ 
dows  should  be: 

(A)  Located  so  as  to  reproduce  identifiable 
Images  of  persons  either  leaving  the  banking 
office  or  in  a  position  to  transact  business  at 
each  such  station  or  window;  and 

(B)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station  or 
window. 

(iii)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  walk- 
up  or  drive-in  teller’s  stations  or  windows. 
Surveillance  devices  for  walk-up  or  drive-in 
teller’s  stations  or  windows  should  be  lo¬ 
cated  in  such  a  manner  as  to  reproduce 
identifiable  images  of  persons  in  a  position 
to  transact  business  at  each  such  station  or 
window  and  areas  of  such  station  or  window 
that  are  vulnerable*  to  robbery  or  larceny. 
Such  devices  should  be  capable  of  actuation 
by  one  or  more  initiating  devices  located 
within  or  in  close  proximity  to  such  station 
or  window.  Such  devices  may  be  omitted  in 
the  case  of  a  walk-up  or  drive-in  teller’s  sta¬ 
tion  or  window  in  which  the  teller  is  effec¬ 
tively  protected  by  a  bullet-resistant  bar¬ 
rier  from  persons  outside  the  station  or  win¬ 
dow.  However,  if  the  teller  is  vulnerable  to 
larceny  or  robbery  by  members  of  the  public 
who  enter  the  banking  office,  the  teller  should 
have  access  to  a  device  to  actuate  a  surveil¬ 
lance  system  that  covers  the  area  of  vulner¬ 
ability  or  the  exits  to  the  banking  office. 

(2)  Robbery  and  burglary  alarm  systems — 
(1)  Robbery  alarm  systems.  A  robbery  alarm 
system  should  be  provided  for  each  banking 
office  at  which  the  police  ordinarily  can  ar¬ 
rive  within  5  minutes  after  an  alarm  is  ac¬ 
tuated:  all  other  banking  offices  should  be 
provided  with  appropriate  devices  for 
promptly  notifying  the  police  that  a  rob¬ 
bery  has  occurred  or  is  in  progress.  Rob¬ 
bery  alarm  systems  should  be: 

(A)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary, 
a  signal  (not  detectable  by  unauthorized 
persons)  indicating  that  a  crime  against  the 
banking  office  has  occurred  or  is  in  progress; 

(B)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station  or  win¬ 
dow  (except  walk-up  op  drive-in  teller's 
stations  or  windows  in  which  the  teller  is 
effectively  protected  by  a  bullet-resistant 
barrier  and  effectively  isolated  from  persons, 
other  than  fellow  employees,  inside  a  bank¬ 
ing  office  of  which  such  station  or  window 
may  be  a  part) ; 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 

(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system;  and 

(E)  Equipped  with  an  Independent  source 
of  power  (such  as  a  battery)  sufficient  to  as¬ 
sure  continuously  reliable  operation  of  the 
system  for  at  least  24  hours  in  the  event  of 
failure  of  the  usual  source  of  power. 

(11)  Burglary  alarm  systems.  A  burglary 
alarm  system  should  be  provided  for  each 
banking  office.  Burglary  alarm  systems  should 
be: 

(A)  Capable  of  detecting  promptly  an 
attack  on  the  outer  door,  walls,  floor,  or 
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ceiling  of  each  vault,  and  each  safe  not 
stored  in  a  vault,  in  which  currency,  nego¬ 
tiable  securities,  or  similar  valuables  are 
stored  when  the  office  is  closed,  and  any 
attempt  to  move  any  such  safe; 

(B)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary, 
a  signal  indicating  that  any  such  attempt  is 
in  progress;  and  for  banking  offices  at  which 
the  police  ordinarily  cannot  arrive  within  5 
minutes  after  an  alarm  is  actuated,  designed 
to  actuate  a  loud-sounding  bell  or  other  de¬ 
vice  that  is  audible  inside  the  banking  office 
and  for  a  distance  of  approximately  500  feet 
outside  the  banking  office; 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 

(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  Improper  func¬ 
tioning  of  or  tampering  with  the  system; 
and 

(E)  Equipped  with  an  independent  source 
of  power  (such  as  a  battery)  sufficient  to 
assure  continuously  reliable  operation  of  the 
system  for  at  least  80  hours  in  the  event  of 
failure  of  the  usual  source  of  power. 

(3)  Walkup  and  drive-in  teller’s  stations 
or  windows.  Walkup  and  drive-in  teller's 
stations  or  windows  contracted  for  after  Feb¬ 
ruary  15,  1969,  should  be  constructed  in  such 
a  manner  that  tellers  are  effectively  pro¬ 
tected  by  bullet-resistant  barriers  from  rob¬ 
bery  or  larceny  by  persons  outside  such  sta¬ 
tions  or  windows.  Such  barriers  should  be  of 
glass  at  least  l^ie  Inches  in  thickness,1  or  of 
material  of  at  least  equivalent  bullet  resist¬ 
ance.  Pass-through  devices  should  be  so  de¬ 
signed  and  constructed  as  not  to  afford  a 
person  outside  the  station  or  window  a  direct 
line  of  fire  at  a  person  inside  the  station. 

(4)  Vaults,  safes,  safe  deposit  boxes,  night 
depositories,  and  cash  dispensing  machines. 
Vaults,  safes  (if  not  to  be  stored  in  a  vault), 
safe  deposit  boxes,  night  depositories,  and 
cash  dispensing  machines,  in  any  of  which 
currency,  negotiable  securities,  or  similar  val¬ 
uables  are  to  be  stored  when  banking  offices 
are  closed,  should  meet  or  exceed  the  stand¬ 
ards  expressed  in  this  section. 

(i)  Vaults.  A  vault  is  defined  as  a  room  or 
compartment  that  is  designed  for  the  storage 
and  safekeeping  of  valuables  and  which  has 
a  size  and  shape  which  permits  entrance  and 
movement  within  by  one  or  more  persons. 
Vaults  contracted  for  after  ( effective  date  to 
be  designated )*  should  have  w’alls,  floor,  and 
ceiling  of  reinforced  concrete  at  least  12 
Inches  in  thickness.*  The  vault  door  should 
be  made  of  steel  at  least  3%  inches  in  thick¬ 
ness,  or  other  drill  and  torch  resistant  mate¬ 
rial,  and  be  equipped  with  dual  combination 

»It  should  be  emphasized  that  this  thick¬ 
ness  is  merely  bullet  resistant  and  not  bullet¬ 
proof. 

*  Vaults  contracted  for  previous  to  this  date 
should  be  constructed  in  conformance  with 
all  applicable  specifications  then  in  effect. 

» The  reinforced  concrete  should  have:  2 
grids  of  No.  5  ( %  inch  diameter)  deformed 
steel  bars  located  in  horizontal  and  vertical 
rows  In  each  direction  to  form  grids  not  more 
than  4  Inches  on  center;  or  2  grids  of  ex¬ 
panded  steel  bank  vault  mesh  placed  parallel 
to  the  face  of  the  walls,  weighing  at  least  6 
pounds  per  square  foot  to  each  grid,  having 
a  diamond  pattern  not  more  than  3  inches 
by  8  Inches;  or  2  grids  of  any  other  fabri¬ 
cated  steel  placed  parallel  to  the  face  of  the 
walls,  weighing  at  least  6  pounds  per  square 
foot  to  each  grid  and  having  an  open  area 
not  exceeding  4  Inches  on  center.  Grids  are 
to  be  located  not  less  than  6  Inches  apart 
and  staggered  in  each  direction.  The  concrete 
should  develop  an  ultimate  compression 


strength  of  at  least  3,000  pounds  per  square 
inch. 

locks,  a  time  lock,  and  a  substantial  lockable 
day-gate.  Electrical  conduits  into  the  vault 
should  not  exceed  1  %  inches  in  diameter  and 
should  be  offset  within  the  walls,  floor,  or 
ceiling  at  least  once  so  as  not  to  form  a  direct 
path  of  entry.  A  vault  ventilator,  if  provided, 
should  be  designed  with  consideration  of 
safety  to  life  without  significant  reduction  of 
the  strength  of  the  vault  wall  to  burglary 
attack.  Alternatively,  vaults  should  be  so  de¬ 
signed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance* 

(ii)  Safes.  Safes  contracted  for  after 
February  15,  1969,  should  weigh  at  least  750 
pounds  empty,  or  be  securely  anchored  to 
the  premises  where  located.  The  body  should 
consist  of  steel,  at  least  1  inch  in  thickness, 
either  cast  or  fabricated,  with  an  ultimate 
tensile  strength  of  50,000  pounds  per  square 
inch  and  be  fastened  in  a  manner  equal  to  a 
continuous  inch  penetration  weld  having 
an  ultimate  tensile  strength  of  50,000  pounds 
per  square  inch.  The  door  should  be  made  of 
steel  that  is  at  least  1 1/2  Inches  in  thickness, 
and  at  least  equivalent  in  strength  to  that 
specified  for  the  body;  and  the  door  should 
be  equipped  with  a  combination  lock,  and 
with  a  relocking  device  that  will  effectively 
lock  the  door  if  the  combination  lock  is 
punched.  One  hole  not  exceeding  Vi -inch 
diameter  may  be  provided  in  the  body  to  per¬ 
mit  insertion  of  electrical  conductors,  but 
should  be  located  so  as  not  to  permit  a  direct 
view  of  the  door  or  locking  mechanism.  Alter¬ 
natively,  safes  should  be  constructed  of 
materials  that  will  afford  at  least  equivalent 
burglary  resistance. 

(ill )  Safe  deposit  boxes.  Safe  deposit  boxes 
used  to  safeguard  customer  valuables  should 
be  enclosed  in  a  vault  or  safe  meeting  at  least 
the  above-specified  minimum  protection 
standards. 

(iv)  Night  depositories.  Night  depositor¬ 
ies  (excluding  envelope  drops  not  used  to  re¬ 
ceive  substantial  amounts  of  currency)  con¬ 
tracted  for  after  February  15,  1969,  should 
consist  of  a  receptacle  chest  having  cast  or 
welded  steel  walls,  top,  and  bottom,  at  least 
1  inch  in  thickness;  a  steel  door  at  least  1  Vi 
inches  in  thickness,  with  a  combination  lock; 
and  a  chute,  made  of  steel  that  is  at  least  1 
inch  in  thickness,  securely  bolted  or  welded 
to  the  receptacle  and  to  a  depository  entrance 
of  strength  similar  to  the  chute.  Alterna¬ 
tively,  night  depositories  should  be  so 
designed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance.6  The  deposi¬ 
tory  entrance  should  be  equipped  with  a  lock. 
Night  depositories  should  be  equipped  with 
a  burglar  alarm  and  be  designed  to  protect 
against  the  “fishing”  of  a  deposit  from  the 
deposit  receptacle,  and  to  protect  against  the 
“trapping”  of  a  deposit  for  extraction. 

(v)  Cash  dispensing  machines.  Except  as 
hereinafter  provided,  cash  dispensing  ma¬ 
chines  (including  those  machines  which  also 
accept  deposits)  contracted  for  after  \ effec¬ 
tive  date  to  be  designated  ]  should  weigh  at 
least  750  pounds  empty  or  be  securely  an¬ 
chored  to  the  premises  where  located.  These 
machines  should  contain,  among  other  fea¬ 
tures,  a  storage  chest  having  cast  or  welded 
steel  walls,  top,  and  bottom,  at  least  1  inch 


« Equivalent  burglary-resistant  materials 
for  vaults  do  not  Include  the  use  of  a  steel 
lining,  either  Inside  or  outside  a  vault  wall, 
in  lieu  of  the  specified  reinforcement  and 
thickness  of  concrete. 

‘Equivalent  burglary-resistant  materials 
for  night  depositories  Include  the  use  of  V4- 
lnch  steel  plate  encased  in  6  inches  or  more 
of  concrete  or  masonry  building  wall. 


in  thickness,  with  a  tensile  strength  of  at 
least  50,000  pounds  per  square  inch.  The  door 
should  be  constructed  of  steel  at  least 
equivalent  in  strength  to  the  storage  chest 
and  be  equipped  with  a  combination  lock  and 
with  a  relocklng  device  that  will  effectively 
lock  the  door  if  the  combination  lock  is 
punched.  The  housing  covering  the  cash  dis¬ 
pensing  opening  (and,  when  applicable, 
deposit  receiving  opening) ,  in  the  storage 
chest,  and  the  housing  covering  the  mech¬ 
anism  for  removing  the  cash  from  the  stor¬ 
age  chest,  should  be  so  designed  as  to  provide 
burglary  resistance  at  least  equivalent  to  the 
storage  chest  and  should  also  be  designed  to 
protect  against  the  "fishing”  of  cash  from  the 
storage  chest.  The  cash  dispensing  control 
and  delivery  mechanism  (and,  when  appli¬ 
cable,  cash  deposit  receipt  mechanism) 
should  be  protected  by  steel,  at  least  y2  inch 
in  thickness,  securely  attached  to  the  storage 
chest.  The  cash  dispensing  machine  should 
be  designed  so  as  to  be  protected  against 
actuation  by  unauthorized  persons,  should  be 
protected  by  a  burglar  alarm,  and  should  be 
located  in  a  well-lighted  area.  Alternatively, 
cash  dispensing  machines  should  be  so  - 
designed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance.*  A  cash  dis¬ 
pensing  machine  which  is  used  inside  a 
bank's  premises  only  during  bank  business 
hours,  and  which  is  empty  of  currency  and 
coin  at  all  other  times,  should  at  least  pro¬ 
vide  safegtiards  against  “Jimmying",  unau¬ 
thorized  opening  of  the  storage  chest  door, 
and  against  actuation  by  unauthorized 
persons. 

2.  The  purpose  of  the  proposed  amend-  | 
ment  is  to  revise  and  clarify  the  mini¬ 
mum  standards  of  security  devices  which 
each  insured  State  nonmember  bank 
must  consider  installing,  maintaining, 
and  operating  in  banking  offices  in  areas 
with  a  high  incidence  of  crime.  Included 
in  the  proposed  appendix  A  are  a  defini¬ 
tion  of  “vaults”  as  distinguished  from 
“safes,”  modified  standards  of  vault  con¬ 
struction,  and  protection  standards  for 
cash  dispensing  machines.  The  proposed 
appendix  A  also  makes  clear  that,  to 
meet  the  minimum  security  standards, 
safe  deposit  boxes  must  be  stored  in  an 
approved  vault  or  safe. 

3.  This  notice  is  published  pursuant  to 
section  553(b)  of  title  5,  United  States 
Code,  and  §§  302.1-302.5  of  the  rules  and 
regulations  of  the  Federal  Deposit  In¬ 
surance  Corporation. 

4.  Interested  persons  are  invited  to 
submit  written  data,  views,  or  arguments 
regarding  the  proposed  amendment  to 
the  Secretary,  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation, 
Washington,  D.C.  20429,  within  30  days 
after  the  date  of  publication  of  this  no¬ 
tice  in  the  Federal  Register. 

By  order  of  the  Board  of  Directors, 
December  18,  1972. 

Federal  Deposit  Insur¬ 
ance  Corporation, 

[seal]  E.  F.  Downey, 

Secretary. 

[FR  Doc.73-79  Piled  1-2-73; 8: 45  ami 

*  Equivalent  burglary-resistant  materials 
for  cash  dispensing  machines  Include  the  use 
of  %-lnch  thick,  8-percent  nickel  stainless 
steel  alloy  In  place  of  1-inch  thick  steel,  if 
other  criteria  are  satisfied. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[12  CFR  Part  563a  1 

[No.  72-1528] 

FEDERAL  SAVINGS  AND  LOAN 
INSURANCE  CORPORATION 

Minimum  Standards  for  Security 
Devices 

December  21,  1972. 

Notice  is’ hereby  given  that  the  Federal 
Home  Loan  Bank  Board  proposes  to  re¬ 
vise  appendix  A  of  Part  563a  of  the  rules 
and  regulations  for  insurance  of  ac¬ 
counts  (12  CFR  Part  563a),  entitled 
“Minimum  Standards  for  Security  De¬ 
vices.” 

As  part  of  its  responsibilities  under  the 
Bank  Protection  Act  of  1968  (82  Stat. 
294,  12  U.S.C.  1881),  the  Board  conducts 
a  continuing  review  of  the  minimum 
standards  for  security  devices  of  institu¬ 
tions  whose  accounts  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation.  Based  on  its  review,  the 
proposed  appendix  A  revises  and  clarifies 
the  minimum  standards  with  which  each 
such  insured  institution  must  comply 
with  respect  to  the  installation,  mainten¬ 
ance,  and  operation  of  security  devices 
to  discourage  robberies,  burglaries,  and 
larcenies  and  to  assist  in  the  identifica¬ 
tion  and  apprehension  of  persons  who 
commit  such  acts. 

Among  the  proposed  revisions  are  a 
definition  of  vaults  as  distinguished  from 
safes,  modified  standards  of  vault  con¬ 
struction,  and  protection  standards  for 
cash  dispensing  machines.  The  proposed 
revision  also  makes  clear  that,  to  meet 
the  minimum  security  standards,  (1)  safe 
deposit  boxes  must  be  stored  in  an  ap¬ 
proved  vault  or  safe  and  (2)  fully  auto¬ 
mated  satellite  offices  are  not  required 
to  have  surveillance  and  robbery  alarm 
systems. 

The  proposed  revisions  would  be  ac¬ 
complished  by  amending  appendix  A  to 
read  as  set  forth  below. 

This  notice  is  published  pursuant  to 
section  553  of  title  5  of  United  States 
Code  and  §  508.12  of  the  general  regula¬ 
tions  of  the  Federal  Home  Loan  Bank 
Board  (12  CFR  508.12) . 

To  aid  in  the  consideration  of  the  pro¬ 
posed  revision  by  the  Board,  interested 
persons  are  invited  to  submit  written 
data,  views,  and  arguments  to  the  Office 
of  the  Secretary,  Federal  Home  Loan 
Bank  Board.  101  Indiana  Avenue  NW., 
Washington,  DC  20552,  by  February  3, 
1973,  as  to  whether  this  proposal  should 
be  adopted,  rejected,  or  modified.  Writ¬ 
ten  material  submitted  will  be  available 
for  public  inspection  at  the  above  ad¬ 
dress  unless  confidential  treatment  is  re¬ 
quested  or  the  material  would  not  be 
made  available  to  the  public  or  otherwise 
disclosed  under  §  505.6  of  the  general 
regulations  of  the  Federal  Home  Loan 
Bank  Board  (12  CFR  505.6) . 

Appendix  A 

MINIMUM  STANDARDS  FOR  SECURITY  DEVICES 

In  order  to  assure  realization  of  maximum 
performance  capabilities,  all  security  device* 


utilized  by  an  insured  Institution  should  be 
regularly  Inspected,  tested,  and  serviced  by 
competent  persons.  Actuating  devices  for  sur¬ 
veillance  systems  and  robbery  alarms  should 
be  operable  with  the  least  risk  of  detection 
by  unauthorized  persons  that  can  be  prac¬ 
ticably  achieved. 

1.  Surveillance  systems — (a)  General.  Sur¬ 
veillance  systems  should  be: . 

(1)  Equipped  with  one  or  more  photo¬ 
graphic,  recording,  monitoring,  or  like  devices 
capable  of  reproducing  Images  of  persons  In 
the  Institution’s  office  with  sufficient  clarity 
to  facilitate  (through  photographs  capable  of 
being  enlarged  to  produce  a  1-lnch  vertical 
head-size  of  persons  whose  Images  have  been 
reproduced)  the  identification  and  apprehen¬ 
sion  of  robbers  or  other  suspicious  persons; 

(2)  Reasonably  silent  In  operation;  and 

(3)  So  designed  and  constructed  that 
necessary  services,  repairs,  or  Inspections  can 
readily  be  made. 

Any  camera  used  in  such  a  system  should  be 
capable  of  taking  at  least  one  picture  every 
2  seconds  and,  if  It  uses  film,  should  contain 
enough  unexposed  film  at  all  times  to  be 
capable  of  operating  for  not  less  than  3 
minutes,  and  the  film  should  be  at  least 
16mm. 

(b)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  other 
than  walkup  or  drive-in  teller’s  stations  or 
windows  and  fully  automated  stations.  Sur¬ 
veillance  devices  for  other  than  walkup  or 
drive-ln  teller's  stations  or  windows  and 
fully  automated  stations  should  be: 

( 1 )  Located  so  as  to  reproduce  Identifiable 
images  of  persons  either  leaving  the  office  or 
in  a  position  to  transact  business  at  each 
such  station  or  window;  and 

(2)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station. 

(c)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  walk- 
up  or  drive-in  teller’s  stations  or  windows. 
Surveillance  devices  for  walkup  or  drive-in 
teller's  stations  or  windows  should  be  located 
In  such  a  manner  as  to  reproduce  Identifiable 
images  of  persons  in  a  position  to  transact 
business  at  each  such  station  or  window  and 
areas  of  such  station  or  window  that  are  vul¬ 
nerable  to  robbery  or  larceny.  Such  devices 
should  be  capable  of  actuation  by  one  or  more 
Initiating  devices  located  within  or  in  close 
proximity  to  such  station  or  window.  Such 
devices  may  be  omitted  in  the  case  of  walkup 
or  drive-ln  teller’s  station  or  window  In 
which  the  teller  Is  effectively  protected  by  a 
bullet-resistant  barrier  from  persons  outside 
the  station  or  window.  However,  If  the  teller 
Is  vulnerable  to  larceny  or  robbery  by  mem¬ 
bers  of  the  public  who  enter  the  office,  the 
teller  should  have  access  to  a  device  to 
actuate  a  surveillance  system  that  covers  the 
area  of  vulnerability  or  the  exists  to  the  office. 

2.  Robbery  and  burglary  alarm  systems — 
(a)  Robbery  alarm  systems.  A  robbery  alarm 
system  should  be  provided  for  each  office 
which  is  vulnerable  to  robbery  and  at  which 
the  police  ordinarily  can  arrive  within  5 
minutes  after  an  alarm  Is  actuated;  all  other 
such  offices  should  be  provided  with  appro¬ 
priate  devices  for  promptly  notifying  the 
police  that  a  robbery  has  occurred  or  is  In 
progress.  Robbery  alarm  systems  should  be: 

(1)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  Intermediary,  a 
signal  (not  detectable  by  unauthorized  per¬ 
sons)  indicating  that  a  crime  against  the 
office  has  occurred  or  Is  in  progress: 

(2)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station  (except 
walkup  or  drive-ln  teller’s  stations  or  win¬ 
dows  in  which  the  teller  Is  effectively  pro¬ 
tected  by  a  bullet-resistant  barrier  and 
effectively  Isolated  from  persons,  other  than 
fellow  employees.  Inside  an  office  of  which 
such  station  or  window  may  be  a  part); 

(3)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 


(4)  Equipped  with  a  visual  and  audible 
signal  capable  of  Indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system;  and 

(6)  Equipped  with  an  independent  source 
of  power  (such  as  a  battery)  sufficient  to 
assure  continuously  reliable  operation  of  the 
system  for  at  least  24  hours  In  the  event 
of  failure  of  the  usual  source  of  power. 

(b)  Burglary  alarm  systems.  A  burglary 
alarm  system  should  be  provided  for  each 
office.  Burglary  alarm  systems  should  be : 

(1)  Capable  of  detecting  promptly  an  at¬ 
tack  on  a  fully  automated  station  and  on  the 
outer  door,  walls,  floor,  or  ceiling  of  each 
vault,  and  each  safe  not  stored  in  a  vault,  in 
which  currency,  negotiable  securities,  or  sim¬ 
ilar  valuables  are  stored  when  any  station 
or  office  is  closed,  and  any  attempt  to  move 
any  such  safe; 

(2)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary,  a 
signal  indicating  that  any  such  attempt  is  in 
progress;  and  for  fully  automated  stations 
and  other  offices  at  which  the  police  ordi¬ 
narily  cannot  arrive  within  5  minutes  after 
an  alarm  is  actuated,  designed  to  actuate  a 
loud  sounding  bell  or  other  device  that  is 
audible  inside  the  office  and  for  a  distance  of 
approximately  500  feet  outside  the  station  or 
office; 

(3)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 

(4)  Equipped  with  a  visual  and  audible 
signal,  capable  of  indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system; 
and 

(5)  Equipped  with  an  Independent  source 
of  power  (such  as  a  battery)  sufficient  to  as¬ 
sure  continuously  reliable  operation  of  the 
system  for  at  least  80  hours  in  the  event  of 
failure  of  the  usual  source  of  power. 

3.  Walkup  and  drive-in  teller’s  stations  or 
windows.  Walkup  and  drive-in  teller’s  sta¬ 
tions  or  windows  contracted  for  after  Febru¬ 
ary  15,  1969,  should  be  constructed  In  such  a 
manner  that  tellers  are  effectively  protected 
by  bullet-resistant  barriers  from  robbery  or 
larceny  by  persons  outside  such  stations  or 
windows.  Such  barriers  should  be  of  glass  at 
least  l%e  inches  in  thickness,1  or  of  mate¬ 
rial  of  at  least  equivalent  bullet  resistance. 
Pass-through  devices  should  be  so  designed 
and  constructed  as  not  to  afford  a  person 
outside  the  station  a  direct  line  of  fire  at  a 
person  inside  the  station. 

4.  Vaults,  safes,  safe  deposit  boxes,  night 
depositories,  and  cash  dispensing  machines. 
Vaults,  safes  (if  not  to  be  stored  In  a  vault) , 
safe  deposit  boxes,  night  depositories,  and 
cash  dispensing  machines,  In  any  of  which 
currency,  negotiable  securities,  or  similar 
valuables  are  to  be  stored  In  fully  automated 
stations  or  when  offices  are  closed,  should 


1  It  should  be  emphasized  that  this  thick¬ 
ness  is  merely  bullet  resistant  and  not 
bulletproof. 

2  Vaults  contracted  for  previous  to  this  date 
should  be  constructed  In  conformance  with 
all  applicable  specifications  then  in  effect. 

3  The  reinforced  concrete  should  have :  two 

grids  of  No.  5  diameter)  deformed 

steel  bars  located  in  horizontal  and  vertical 
rows  in  each  direction  to  form  grids  not  more 
than  4  inches  on  center;  or  two  grids  of  ex¬ 
panded  steel  bank  vault  mesh  placed  parallel 
to  the  face  of  the  walls,  weighing  at  least  6 
pounds  per  square  foot  to  each  grid,  having  a 
diamond  pattern  not  more  than  3”  by  8"; 
or  two  grids  of  any  other  fabricated  steel 
placed  parallel  to  the  face  of  the  walls,  weigh¬ 
ing  at  least  6  pounds  per  square  foot  to  each 
grid  and  having  an  open  area  not  exceeding 
4  Inches  on  center.  Grids  are  to  be  located 
not  less  than  6  inches  apart  and  staggered  in 
each  direction.  The  concrete  should  develop 
an  ultimate  compression  strength  of  at  least 
3,000  pounds  per  square  Inch. 
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meet  or  exceed  the  standards  expressed  In 
this  section. 

(a)  Vaults.  A  vault  is  defined  as  a  room  or 
compartment  that  is  designed  for  the  storage 
and  safekeeping  of  valuables  and  which  has 
a  size  and  shape  which  permits  entrance  and 
movement  within  by  one  or  more  persons. 
Vaults  contracted  for  after  (effective  date  to 
be  designated)2  should  have  walls,  floor,  and 
ceiling  of  reinforced  concrete  at  least  12 
Inches  In  thickness.®  The  vault  door  should 
be  made  of  steel  at  least  3%  Inches  In  thick¬ 
ness,  or  other  drill  and  torch  resistant  mate¬ 
rial,  and  be  equipped  with  dual  combination 
locks,  a  time  lock,  and  a  substantial  lockable 
day-gate.  Electrical  conduits  Into  the  vault 
should  not  exceed  1  %  Inches  In  diameter  and 
should  be  offset  within  the  walls,  floor,  or 
celling  at  least  once  so  as  not  to  form  a  direct 
path  of  entry.  A  vault  ventilator,  if  pro¬ 
vided,  should  be  designed  with  consideration 
of  safety  to  life  without  significant  reduction 
of  the  strength  of  the  vault  wall  to  burglary 
attack.  Alternatively,  vaults  should  be  so 
designed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance  * 

(b)  Safes.  Safes  contracted  for  after  Feb¬ 
ruary  15,  1969,  should  weigh  at  least  760 
pounds  empty,  or  be  securely  anchored  to  the 
premises  where  located.  The  body  should 
consist  of  steel,  at  least  1  inch  In  thickness, 
either  cast  or  fabricated,  with  an  ultimate 
tensile  strength  of  50,000  pounds  per  square 
inch  and  be  fastened  in  a  manner  equal  to 
a  continuous  >4 -inch  penetration  weld  hav¬ 
ing  an  ultimate  tensile  strength  of  50,000 
pounds  per  square  Inch.  The  door  should  be 
made  of  steel  that  is  at  least  1V4  Inches  In 
thickness,  and  at  least  equivalent  in  strength 
to  that  specified  for  the  body;  and  the  door 
should  be  equipped  with  a  combination  lock, 
and  with  a  relocking  device  that  will  effec¬ 
tively  lock  the  door  if  the  combination  lock 
Is  punched.  One  hole  not  exceeding  Vi -inch 
diameter  may  be  provided  In  the  body  to 
permit  insertion  of  electrical  conductors,  but 
should  be  located  so  as  not  to  permit  a  direct 
view  of  the  door  or  locking  mechanism.  Al¬ 
ternatively,  safes  should  be  constructed  of 
materials  that  will  afford  at  least  equivalent 
burglary  resistance. 

(c)  Safe  deposit  boxes.  Safe  deposit  boxes 
used  to  safeguard  customer  valuables  should 
be  enclosed  In  a  vault  or  safe  meeting  at  least 
the  above  specified  minimum  protection 
standards. 

(d)  Night  depositories.  Night  depositories 
(excluding  envelope  drops  not  used  to  receive 
substantial  amounts  of  currency)  contracted 
tor  after  February  15,  1969,  should  consist  of 
a  receptacle  chest  having  cast  or  welded  steel 
walls,  top,  and  bottom,  at  least  1  Inch  In 
thickness;  a  steel  door  at  least  1  y2  Inches  In 
thickness  with  a  combination  lock;  and  a 
chute,  made  of  steel  that  is  at  least  1  inch  In 
thickness,  securely  bolted  or  welded  to  the 
receptacle  and  to  a  depository  entrance  of 
strength  similar  to  the  chute.  Alternatively, 
night  depositories  should  be  so  designed  and 
constructed  as  to  afford  at  least  equivalent 
burglary  resistance.®  The  depository  entrance 
should  be  equipped  with  a  lock.  Night  de¬ 
positories  should  be  equipped  with  a  burglar 
alarm  and  be  designed  to  protect  against  the 
“fishing”  of  a  deposit  from  the  deposit  re¬ 
ceptacle,  and  to  protect  against  the  “trap¬ 
ping"  of  a  deposit  for  extraction. 


4  Equivalent  burglary-resistant  materials 
for  vaults  do  not  include  the  use  of  a  steel 
lining,  either  inside  or  outside  a  vault  wall, 
In  lieu  of  the  specified  reinforcement  and 
thickness  of  concrete. 

*  Equivalent  burglary-resistant  materials 
for  night  depositories  Include  the  use  of 
% -Inch  steel  plate  encased  In  6  Inches  or 
more  of  concrete  or  masonry  building  wal' 
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(e)  Cash  dispensing  machines.  Except  as 
hereafter  provided,  cash  dispensing  machines 
(Including  those  machines  which  also  accept 
payments  on  savings  accounts  and/or  loans) 
contracting  for  after  (effective  date  to  be  des- 
contracted  for  after  [  effective  date  to  be  des¬ 
ignated]  should  weigh  at  least  750  pounds 
empty  or  be  securely  anchored  to  the  prem¬ 
ises  where  located.  These  machines  should 
contain,  among  other  features,  a  storage 
chest  having  cast  or  welded  steel  walls,  top. 
and  bottom,  at  least  1  Inch  in  thickness  with 
a  tensile  strength  of  at  least  50.000  pound 
per  square  Inch.  The  door  should  be  con¬ 
structed  of  steel  at  least  equivalent  In 
strength  to  the  storage  chest  and  be 
equipped  with  a  combination  lock  and  with 
a  relocking  device  that  will  effectively  lock 
the  door  If  the  combination  lock  Is  punched. 
The  housing  covering  the  cash  dispensing 
opening  and.  when  applicable,  payment  re¬ 
ceiving  opening,  In  the  storage  chest,  and  the 
housing  covering  the  mechanism  for  remov¬ 
ing  the  cash  from  the  storage  chest,  should 
be  so  designed  as  to  provide  burglary  resist¬ 
ance  at  least  equivalent  to  the  storage  chest 
and  should  also  be  designed  to  protect 
against  the  "fishing”  of  cash  from  the  storage 
chest.  The  cash  dispensing  control  and  de¬ 
livery  mechanisms  (and,  when  applicable, 
cash  payment  receipt  mechanism)  should  be 
protected  by  steel,  at  least  one-half  inch  In 
protected  by  steel,  at  least  14  Inch  In 
thickness,  securely  attached  to  the  storage 
chest.  The  cash  dispensing  machine  should 
be  designed  so  as  to  be  protected  against 
actuation  by  unauthorized  persons,  should 
be  protected  by  a  burglar  alarm,  and  should 
be  located  In  a  well-lighted  area.  Alterna¬ 
tively,  cash  dispensing  machines  should  be 
so  designed  and  constructed  as  to  afford  at 
least  equivalent  burglary  resistance.* 

A  cash  dispensing  machine  which  Is  used 
Inside  an  insured  institution's  premises  only 
during  business  hours,  and  which  Is  empty 
of  currency  and  coin  at  all  other  times, 
should  at  least  provide  safeguards  against 
“Jimmying,”  unauthorized  opening  of  the 
storage  chest  door,  and  against  actuation  by 
unauthorized  persons. 

(Sec.  402,  48  Stat.  1256,  as  amended;  sec.  3, 
82  Stat.  295;  12  UJ3.C.  1725,  1882.  Reorg.  Plan 
No.  3  of  1947,  12  FR.  4981,  3  CFR,  1943-48 
Comp.,  p.  1071) 

By  the  Federal  Home  Loan  Bank 
Board. 

[seal]  Grenville  L.  Millard,  Jr., 

Assistant  Secretary. 

[FR  Doc.73-78  Filed  l-2-73;8:45  am] 

FEDERAL  RESERVE  SYSTEM 

[  12  CFR  Part  216  1 

[Reg.  P] 

FEDERAL  RESERVE  BANKS  AND 
STATE  MEMBER  BANKS 

Minimum  Security  Devices  and 
Procedures 

Notice  is  hereby  given  that  the  Board 
of  Governors  of  the  Federal  Reserve  Sys¬ 
tem  proposes  to  revise  appendix  A,  “Mini¬ 
mum  Standards  for  Security  Devices,” 


•  Equivalent  burglary -resistant  materials 
for  cash  dispensing  machines  Include  the 
use  of  *4  -Inch  thick,  8-percent  nickel  stain¬ 
less  steel  alloy  In  place  of  1-lnch  thick  steel, 
If  other  criteria  are  satisfied. 


of  Part  216  entitled  “Minimum  Security 
Devices  and  Procedures  for  Federal  Re¬ 
serve  Banks  and  State  Member  Banks.” 

As  part  of  Its  responsibilities  under  the 
Bank  Protection  Act  of  1968  (82  Stat. 
294) ,  the  Board  of  Governors  conducts  a 
continuing  review  of  the  minimum  stand¬ 
ards  for  bank  security  devices.  Based  on 
its  review,  the  proposed  appendix  A  re¬ 
vises  and  clarifies  the  minimum  stand¬ 
ards  with  which  each  Federal  Reserve 
bank  and  each  State  member  bank  must 
comply  with  respect  to  the  installation, 
maintenance,  and  operation  of  security 
devices  to  discourage  robberies,  bur¬ 
glaries,  and  larcenies  and  to  assist  in  the 
identification  and  apprehension  of  per¬ 
sons  who  commit  such  acts. 

Among  the  proposed  revisions  are  a 
definition  of  vaults  as  distinguished  from 
safes,  modified  standards  of  vault  con¬ 
struction,  and  protection  standards  for 
cash  dispensing  machines.  The  proposed 
revision  also  makes  clear  that,  to  meet 
the  minimum  security  standards,  safe 
deposit  boxes  must  be  stored  in  an  ap¬ 
proved  vault  or  safe. 

The  proposed  revisions  would  be  ac¬ 
complished  by  amending  appendix  A  to 
read  as  follows: 

Appendix  A 

MINIMUM  STANDARDS  FOB  SECURITY  DEVICES 

In  order  to  assure  realization  of  maximum 
performance  capabilities,  all  security  devices 
utilized  by  a  bank  should  be  regularly  In¬ 
spected,  tested,  and  serviced  by  competent 
persons.  Actuating  devices  for  surveillance 
systems  and  robbery  alarms  should  be  oper¬ 
able  with  the  least  risk  of  detection  by  un¬ 
authorized  persons  that  can  be  practicably 
achieved. 

(I)  Surveillance  systems — (1)  General. 
Surveillance  systems  should  be: 

(A)  Equipped  with  one  or  more  photo¬ 
graphic,  recording,  monitoring,  or  like  de¬ 
vices  capable  of  reproducing  images  of  per¬ 
sons  In  the  banking  office  with  sufficient 
clarity  to  facilitate  (through  photographs 
capable  of  being  enlarged  to  produce  a  1-lnch 
vertical  head-size  of  persons  whose  Images 
have  been  reproduced)  the  Identification  and 
apprehension  of  robbers  or  other  suspicious 
persons; 

(B)  Reasonably  silent  In  operation;  and 

(C)  So  designed  and  constructed  that 
necessary  services,  repairs  or  Inspections  can 
readily  be  made. 

Any  camera  used  In  such  a  system  should 
be  capable  of  taking  at  least  one  picture 
every  2  seconds  and,  If  It  uses  film,  should 
contain  enough  unexposed  film  at  all  times 
to  be  capable  of  operating  for  not  less  than 
3  minutes,  and  the  film  should  be  at  least 
16mm. 

(II)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of  other 
than  walkup  or  drive-in  teller’s  stations  or 
windows.  Surveillance  devices  for  other  than 
walkup  or  drlve-ln  teller's  stations  or  win¬ 
dows  should  be: 

(A)  Located  so  as  to  reproduce  identifiable 
Images  Of  persons  either  leaving  the  banking 
office  or  In  a  position  to  transact  business  at 
each  such  station  or  window;  and 

(B)  Capable  of  actuation  by  Initiating  de¬ 
vices  located  at  each  teller's  station  or 
window. 

(III)  Installation  and  operation  of  surveil¬ 
lance  systems  providing  surveillance  of 
walkup  or  drive-in  teller’s  stations  or  win¬ 
dows.  Surveillance  devices  for  walkup  or 
drive-in  teller’s  stations  or  windows  should 
be  located  In  such  a  manner  as  to  reproduce 
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Identifiable  images  of  persons  in  a  position 
to  transact  business  at  each  such  station  or 
window  and  areas  of  such  station  or  window 
that  are  vulnerable  to  robbery  or  larceny. 
Such  devices  should  be  capable  of  actuation 
by  one  or  more  initiating  devices  located 
within,  or  in  close  proximity  to,  such  sta¬ 
tion  or  window.  Such  devices  may  be  omitted 
in  the  case  of  a  walkup  or  drive-in  teller's 
station  or  window  in  which  the  teller  is  ef¬ 
fectively  protected  by  a  bullet-resistant  bar¬ 
rier  from  persons  outside  the  station  or  win¬ 
dow.  However,  if  the  teller  is  vulnerable  to 
larceny  or  robbery  by  members  of  the  public 
who  enter  the  banking  office,  the  teller 
should  have  access  to  a  device  to  actuate  a 
surveillance  system  that  covers  the  area  of 
vulnerability  of  the  exits  to  the  banking 
office 

(2)  Robbery  and  bulglary  alarm  systems — 
(1)  Robbery  alarm  systems.  A  robbery  alarm 
system  should  be  provided  for  each  banking 
office  at  which  the  police  ordinarily  can  ar¬ 
rive  within  5  minutes  after  an  alarm  is  actu¬ 
ated;  all  other  banking  offices  should  be  pro¬ 
vided  with  appropriate  devices  for  promptly 
notifying  the  police  that  a  robbery  has  oc¬ 
curred  or  is  in  progress.  Robbery  alarm  sys¬ 
tems  should  be: 

(A)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary, 
a  signal  (not  detectable  by  unauthorized 
persons)  indicating  that  a  crime  against  the 
banking  office  has  occurred  or  is  in  progress; 

(B)  Capable  of  actuation  by  initiating  de¬ 
vices  located  at  each  teller’s  station  or  win¬ 
dow  (except  walkup  or  drive-in  teller’s  sta¬ 
tions  or  windows  in  which  the  teller  is  ef¬ 
fectively  protected  by  a  bullet-resistant  bar¬ 
rier  and  effectively  Isolated  from  persons, 
other  than  fellow  employees,  inside  a  bank¬ 
ing  office  of  which  such  station  or  window 
may  be  a  part); 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm; 

(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system: 

and 

(E)  Equipped  with  an  independent  source 
of  power  (such  as  a  battery)  sufficient  to  as¬ 
sure  continuously  reliable  operation  of  the 
system  for  at  least  24  hours  in  the  event  of 
failure  of  the  usual  source  of  power. 

(il)  Burglary  alarm  systems.  A  burglary 
alarm  system  should  be  provided  for  each 
banking  office.  Burglary  alarm  systems  should 
be: 

(A)  Capable  of  detecting  promptly  an  at¬ 
tack  on  the  outer  door,  walls,  floor,  or  celling 
of  each  vault,  and  each  safe  not  stored  in  a 
vault,  in  which  currency,  negotiable  securi¬ 
ties,  or  similar  valuables  are  stored  when  the 
office  Is  closed,  and  any  attempt  to  move  any 
such  safe; 

(B)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  Intermediary,  a 
signal  indicating  that  any  such  attempt  is  in 
progress;  and  for  banking  offices  at  which  the 
police  ordinarily  cannot  arrive  within  five 
minutes  after  an  alarm  is  actuated,  designed 
to  actuate  a  loud-sounding  bell  or  other  de¬ 
vice  that  is  audible  Inside  the  banking  office 
and  for  a  distance  of  approximately  500  feet 
outside  the  banking  office; 

(C)  Safeguarded  against  accidental  trans¬ 
mission  of  an  alarm: 

(D)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper  func¬ 
tioning  of  or  tampering  with  the  system;  and 

(E)  Equipped  with  an  independent  source 
of  power  (such  as  a  battery)  sufficient  to  as¬ 
sure  continuously  reliable  operation  of  the 
system  for  at  least  80  hours  In  the  event  of 
failure  of  the  usual  source  of  power. 


1  It  should  be  emphasized  that  this  thick¬ 
ness  is  merely  bullet  resistant  and  not  bullet¬ 
proof. 


(3)  Walk-up  and  drivt-in  teller’s  stations 
or  windows.  Walk-up  and  drive-in  teller’s  sta¬ 
tions  or  windows  contracted  for  after  Febru¬ 
ary  15,  1969,  should  be  constructed  in  such  a 
manner  that  tellers  are  effectively  protected 
by  bullet-resistant  barriers  from  robbery  or 
larceny  by  persons  outside  such  stations  or 
windows.  Such  barriers  should  be  of  glass  at 
least  l*io  inches  in  thicknesses,1  or  of  ma¬ 
terial  of  at  least  equivalent  bullet  resistance. 
Pass-through  devices  should  be  so  designed 
and  constructed  as  not  to  afford  a  person  out¬ 
side  the  station  or  window  a  direct  line  of  fire 
at  a  person  inside  the  station. 

(4)  Vaults,  safes,  safe-deposit  boxes,  night 
depositories,  and  cash  dispensing  machines. 
Vaults,  safes  (if  not  to  be  stored  in  a  vault), 
safe-deposit  boxes,  night  depositories,  and 
cash  dispensing  machines,  in  any  of  which 
currency,  negotiable  securities,  or  similar  val¬ 
uables  are  to  be  stored  when  banking  offices 
are  closed,  should  meet  or  exceed  the  stand¬ 
ards  expressed  in  this  section. 

(i)  Vaults.  A  vault  is  defined  as  a  room  or 
compartment  that  is  designed  for  the  storage 
and  safekeeping  of  valuables  and  which  has 
a  size  and  shape  which  permits  entrance  and 
movement  within  by  one  or  more  persons. 
Vaults  contracted  for  after  [effective  date  to 
be  designated]  1  should  have  walls,  floor,  and 
celling  of  reinforced  concrete  at  least  12 
inches  in  thickness.8  The  vault  door  should 
be  made  of  steel  at  least  3  Vi  inches  in  thick¬ 
ness,  or  other  drill  and  torch  resistant  ma¬ 
terial,  and  be  equipped  with  dual  combina¬ 
tion  locks,  a  tlmelock,  and  a  substantial  lock- 
able  daygate.  Electrical  conduits  into  the 
vault  should  not  exceed  1  ya  inches  in  di¬ 
ameter  and  should  be  offset  within  the  walls, 
floor,  or  celling  at  least  once  so  as  not  to  form 
a  direct  path  of  entry.  A  vault  ventilator,  if 
provided  should  be  designed  with  considera¬ 
tion  of  safety  to  life  without  significant  re¬ 
duction  of  the  strength  of  the  vault  wall  to 
burglary  attack.  Alternatively,  vaults  should 
be  so  designed  and  constructed  as  to  afford 
at  least  equivalent  burglary  resistance  * 

(il)  Safes.  Safes  contracted  for  after  Feb¬ 
ruary  15,  1969,  should  weigh  at  least  750 
pounds  empty,  or  be  securely  anchored  to 
the  premises  were  located.  The  body  should 
consist  of  steel,  at  least  1  Inch  in  thickness, 
either  cast  or  fabricated,  with  an  ultimate 
tensile  strength  of  50,000  pounds  per  square 
inch  and  be  fastened  in  a  manner  equal  to  a 
continuous  >4 -inch  penetration  weld  having 
an  ultimate  tensile  strength  of  50.000  pounds 
per  square  inch.  The  door  should  be  made  of 
steel  that  is  at  least  1 1/2  inches  in  thickness, 
and  at  least  equivalent  in  strength  to  that 
specified  for  the  body;  and  the  door  should 
be  equipped  with  a  combination  lock,  and 


3  Vaults  contracted  for  previous  to  this  date 
should  be  constructed  in  conformance  with 
all  applicable  specifications  then  In  effect. 

3  The  reinforced  concrete  should  have :  two 
grids  of  No.  5  ( %  inch  diameter)  deformed 
steel  bars  located  in  horizontal  and  vertical 
rows  in  each  direction  to  form  grids  not  more 
than  4  inches  on  center;  or  two  grids  of  ex¬ 
panded  steel  bank  vault  mesh  placed  parallel 
to  the  face  of  the  walls,  weighing  at  least  6 
pounds  per  square  foot  to  each  grid,  having  a 
diamond  pattern  not  more  than  3”  x  8";  or 
two  grids  of  any  other  fabricated  steel  placed 
parallel  to  the  face  of  the  walls,  weighing  at 
least  6  pounds  per  square  foot  to  each  grid 
and  having  an  open  area  not  exceeding  4 
inches  on  center.  Grids  are  to  be  located  not 
less  than  6  Inches  apart  and  staggered  in 
each  direction.  The  concrete  should  develop 
an  ultimate  compression  strength  of  at  least 
3.000  pounds  per  square  Inch. 

*  Equivalent  burglary-resistant  materials 
for  vaults  do  not  include  the  use  of  steel 
lining,  either  inside  or  outside  a  vault  wall, 
in  lieu  of  the  specified  reinforcement  and 
thickness  of  concrete. 


with  a  relocking  device  that  will  effectively 
lock  the  door  if  the  combination  lock  is 
punched.  One  hole  not  exceeding  >4 -inch 
diameter  may  be  provided  in  the  body  to 
permit  insertion  of  electrical  conductors,  but 
should  be  located  so  as  not  to  permit  a  direct 
view  of  the  door  or  locking  mechanism.  Al¬ 
ternatively,  safes  should  be  constructed  of 
materials  that  will  afford  at  least  equivalent 
burglary  resistance. 

(iii)  Safe  deposit  boxes.  Safe  deposit  boxes 
used  to  safeguard  customer  valuables  should 
be  enclosed  in  a  vault  or  safe  meeting  at  least 
the  above-specified  minimum  protection 
standards. 

(iv)  Night  depositories.  Night  depositories 
(excluding  envelope  drops  not  used  to  receive 
substantial  amounts  of  currency)  contracted 
for  after  February  15,  1969,  should  consist  of 
a  receptacle  chest  having  cast  or  welded  steel 
walls,  top  and  bottom,  at  least  1  inch  in 
thickness;  a  steel  door  at  least  1%  inches  in 
thickness  with  a  combination  lock;  and  a 
chute,  made  of  steel  that  is  at  least  1  inch 
in  thickness,  securely  bolted  or  welded  to  the 
receptacle  and  to  a  depository  entrance  of 
strength  similar  to  the  chute.  Alternatively, 
night  depositories  should  be  so  designed  and 
constructed  as  to  afford  at  least  equivalent 
burglary  resistance.8  The  depository  entrance 
should  be  equipped  with  a  lock.  Night  de¬ 
positories  should  be  equipped  with  a  burglar 
alarm  and  be  designed  to  protect  against  the 
“fishing”  of  a  deposit  from  the  deposit  re¬ 
ceptacle,  and  to  protect  against  the  “trap¬ 
ping”  of  a  deposit  for  extraction. 

(v)  Cash  dispensing  machines.  Except  as 
hereinafter  provided,  cash  dispensing  ma¬ 
chines  (including  those  machines  which  also 
accept  deposits)  contracted  for  after  [effec¬ 
tive  date  to  be  designated]  should  weigh  at 
least  750  pounds  empty,  or  be  securely  an¬ 
chored  to  the  premises  where  located.  These 
machines  should  contain,  among  other  fea¬ 
tures,  a  storage  chest  having  cast  or  welded 
steel  walls,  top,  and  bottom,  at  least  1  inch 
in  thickness,  with  a  tensile  strength  of  at 
least  50,000  pounds  per  square  inch.  The  door 
should  be  constructed  of  steel  at  least  equiv¬ 
alent  in  strength  to  the  storage  chest  and  be 
equipped  with  a  combination  lock  and  with 
a  relocking  device  that  will  effectively  lock 
the  door  If  the  combination  lock  is  punched. 
The  housing  covering  the  cash  dispensing 
opening  (and,  when  applicable,  deposit  re¬ 
ceiving  opening)  in  the  storage  chest,  and 
the  housing  covering  the  mechanism  for  re¬ 
moving  the  cash  from  the  storage  chest, 
should  be  so  designed  as  to  provide  burglary 
resistance  at  least  equivalent  to  the  storage 
chest  and  should  also  be  designed  to  protect 
against  the  “fishing”  of  cash  from  the  storage 
chest.  The  cash  dispensing  control  and  de¬ 
livery  mechanisms  (and,  when  applicable, 
cash  deposit  receipt  mechanism)  should  be 
protected  by  steel,  at  least  l/2  -Inch  In  thick¬ 
ness,  securely  attached  to  the  storage  chest. 
The  cash  dispensing  machine  should  be  de¬ 
signed  so  as  to  be  protected  against  actua¬ 
tion  by  unauthorized  persons,  should  be  pro¬ 
tected  by  a  burglar  alarm,  and  should  be 
located  in  a  well-lighted  area.  Alternatively, 
cash  dispensing  machines  should  be  so  de¬ 
signed  and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance* 

A  cash  dispensing  machine  which  is  vised 
inside  a  bank’s  premises  only  during  bank 
business  hours,  and  which  is  empty  of  cur- 


8  Equivalent  burglary-resistant  materials 
for  night  depositories  include  the  use  of  y4- 
inch  steel  plate  encased  in  6  inches  or  more 
of  concrete  or  masonry  building  wall. 

*  Equivalent  burglary-resistant  materials 
for  cash  dispensing  machines  Include  the  use 
of  %-inch  thick  8  percerft  nickel  stainless 
steel  alloy  In  place  of  1-inch  thick  steel,  if 
other  criteria  are  satisfied. 
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rency  and  coin  at  all  other  times,  should  at 
least  provide  safeguards  against  "Jimmying,’* 
unauthorized  opening  of  the  storage  chest 
door,  and  against  actuation  by  unauthorized 
persons. 

This  notice  is  published  pursuant  to 
section  553  of  title  5,  United  States  Code 
and  §  262.2(a)  of  the  rules  of  procedures 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System. 

To  aid  in  the  consideration  of  the  pro¬ 
posed  revision  by  the  Board,  interested 
persons  are  invited  to  submit  relevant 
data,  views,  or  arguments.  Any  such 
comments  or  material  should  be  sub¬ 
mitted  in  writing  to  the  Secretary,  Board 
of  Governors  of  the  Federal  Reserve  Sys¬ 
tem,  Washington,  D.C.  20551,  to  be  re¬ 
ceived  not  later  than  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

By  order  of  the  Board  of  Governors, 
December  11,  1972. 

[seal]  Michael  A.  Greenspan, 
Assistant  Secretary  of  the  Board. 

[FR  Doc.73-76  Filed  l-2-73;8:45  am] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[  17  CFR  Part  240  1 

[Release  No.  34-9891] 

NET  CAPITAL  RULE 

Proposed  Uniform  and 
Comprehensive  Regulation 

The  Securities  and  Exchange  Commis¬ 
sion  announced  today  the  first  proposal 
to  substantially  revise  Rule  15c3-l  (the 
net  capital  rule)  117  CFR  240.15c3-ll 
under  the  Securities  Exchange  Act  of 
1934  since  the  rule  was  first  adopted  on 
October  29,  1942.  The  revised  capital  rule 
would  establish  a  uniform  and  compre¬ 
hensive  net  capital  regulation  for  the  en¬ 
tire  brokerage  industry  applicable  to  all 
brokers  and  dealers  whether  or  not  they 
are  members  of  registered  national 
securities  exchanges,  and  contains  stand¬ 
ards  tailored  to  meet  the  varying  needs 
of  brokers  and  dealers  engaged  in  dif¬ 
ferent  segments  of  the  securities 
business. 

Historically  net  capital  requirements 
have  been  fragmented  and  uneven  in 
their  application.  Members  of  the  major 
securities  exchanges  have  operated 
under  one  set  of  capital  requirements 
while  the  smaller  firms,  not  having  ex¬ 
change  memberships,  have  been  subject 
to  the  Commission’s  net  capital  rule.  In¬ 
variably  inequities  arose  in  this  situation, 
and  while  the  exchanges  sought  to  pro¬ 
vide  a  sound  capital  base  for  their  mem¬ 
bers,  some  of  them  were  unable  in  the 
1968-70  period  to  cope  with  the  threats 
to  the  financial  solvency  of  certain  of 
their  members.  Furthermore,  the  lines 
of  responsibility  for  administering  the 
capital  rules  were  not  always  clear,  and 
at  times  affirmative  action  was  not  taken 
to  enforce  the  provisions  of  the  net  capi¬ 
tal  rules.  Interpretations  were  made 


which  undercut  protective  features  of 
the  net  capital  rules  with  a  consequence 
that  firms  which  would  have  been  in  vio¬ 
lation  of  the  Commission’s  net  capital 
rule  continued  to  function  and  expose 
customers  to  loss  due  to  broker-dealer 
insolvency.  The  securities  industry  was 
compelled  to  pay  a  high  price  for  the 
financial  weaknesses  of  these  members. 
The  funding  of  the  $140  million  New 
York  Stock  Exchange  trust  fund  to  cover 
customer  losses  was  borne  by  the 
industry. 

A  formal  arrangement  has  now  been 
conceived  to  insure  all  customer  accounts 
through  the  creation  of  the  Securities  In¬ 
vestor  Protection  Corporation  (SIPC)  in 
December  of  1970.  The  assessment  on 
members  is  designed  to  build  up  an  ade¬ 
quate  fund  to  meet  the  obligations  of 
SIPC  to  insure  customers  against  loss  up 
to  $50,000  per  customer.  To  the  extent 
the  fund  is  depleted  through  liquidation 
costs  related  to  broker-dealers  which  fail 
because  of  undercapitalization  or  because 
of  weaknesses  in  their  capital  structure, 
the  assessment  will  continue  to  be  an 
onerous  burden  upon  the  broker-dealer 
community.  It  is  accordingly  the  objec¬ 
tive  of  the  uniform  net  capital  rule  not 
only  to  enhance  the  protection  of  cus¬ 
tomer  funds  and  securities  held  by  bro¬ 
ker-dealers  but  to  protect  the  SIPC  fund 
by  requiring  all  broker-dealers  to  operate 
under  a  sound  capital  base.  The  uniform 
net  capital  rule  addresses  itself  to  In¬ 
adequacies  and  impermanence  of  capital, 
the  injudicious  employment  of  capital, 
particularly  in  the  area  of  undue  con¬ 
centrations  of  resources,  and  a  number 
of  other  facets  of  the  financial  struc¬ 
ture  of  broker-dealers  which  are  dis¬ 
cussed  below. 

In  proposing  this  revision  to  the  net 
capital  rule  the  Commission  has  drawn 
heavily  from  its  own  experiences  during 
the  1968-70  period,  the  Commission’s 
Study  of  Unsafe  and  Unsound  Practices 
of  Brokers  and  Dealers,  the  recommen¬ 
dations  and  improvements  of  the  NASD 
and  the  other  self -regulatory  organiza¬ 
tions  in  the  net  capital  area  as  well  as 
the  recent  report  on  the  “Study  of  the 
Securities  Industry”  by  the  House  Sub¬ 
committee  on  Commerce  and  Finance  of 
the  Committee  on  Interstate  and  For¬ 
eign  Commerce  (Securities  Industry 
Study) .  This  proposal  also  takes  into  ac¬ 
count  the  many  advances  in  the  past 
several  years  in  the  area  of  clearance 
and  settlement  of  securities  transactions. 

In  the  Commission’s  view  this  proposal 
for  a  uniform  net  capital  rule  will  en¬ 
hance  the  protective  mosaic  which  has 
been  established  recently1  to  furnish 

1  See  Securities  Exchange  Act  Releases :  No. 
9376  adopting  Rule  17a-13  (36  F.R.  21179) 
(the  quarterly  box  count  rule);  No.  9268 
adopting  Rule  17a-U  (36  FJt.  14726)  (the 
establishment  of  an  early  warning  system); 
No.  9658  adopting  amendments  to  Rule 
17a-5  (37  F.R.  14607)  (requiring  certain  fi¬ 
nancial  information  to  be  furnished  custo¬ 
mers);  No.  9633  adopting  amendments  to 
Rule  1 5c3-l  (37  F.R.  11974)  (establishing 
Increased  minimum  capital  requirements); 
No.  9594  adopting  amendments  to  Rule 
15ml -2  (37  F.R.  9668)  (Imposing  high  mini¬ 
mum  threshold  net  capital  requirements  and 


protection  for  the  integrity  of  customers’ 
funds  and  securities  as  envisioned  by 
Congress  when  it  amended  section 
15(c)  (3)  of  the  Exchange  Act  by  adopt¬ 
ing  section  7(d)  of  the  SIPC  Act. 

This  proposal  to  adopt  a  uniform  capi¬ 
tal  rule  is  another  step  toward  imple¬ 
menting  the  objective  of  a  central 
marketplace  which  will  retain  the  con¬ 
fidence  of  individual  investors  and  pro¬ 
vide  liquidity.  At  the  same  time  in  devel¬ 
oping  the  uniform  net  capital  rule  recog¬ 
nition  has  been  given  to  the  need  to  at¬ 
tract  permanent  commitments  which  will 
arise  as  the  capital  requirements  of  our 
Nation  expand.  In  a  sense,  the  construc¬ 
tion  of  a  sound  net  capital  rule  applica¬ 
ble  to  all  broker-dealers  is  a  balancing 
act,  whereby  the  achievement  of  custo¬ 
mer  protection  must  be  accomplished 
without  inhibiting  the  flow  of  investment 
capital  to  fhe  industry  with  the  ultimate 
consequence  of  an  industry  unable  to 
adequately  serve  its  investor  constituents. 

The  Net  Capital  Rule 

The  purpose  of  the  net  capital  rule  is 
to  provide  safeguards  for  public  investors 
and  other  broker-dealers  by  setting 
standards  of  financial  responsibility  to 
be  met  by  brokers  and  dealers.  The  basic 
although  not  exclusive  concept  of  the 
revised  rule  is  liquidity;  the  object  being 
to  require  a  broker  or  dealer  to  have  at 
all  times  sufficient  liquid  assets  to  cover 
his  current  indebtedness  to  all  persons. 
The  applicability  of  the  rule  does  not  de¬ 
pend  on  whether  a  broker  or  dealer  is  re¬ 
quired  to  be  registered  with  the  Commis¬ 
sion,  since  the  exemptive  provisions  of 
section  15(a)(1)  of  the  Exchange  Act 
provide  exemptions  only  from  the  regis¬ 
tration  requirements  of  that  section.  In 
addition,  section  15(c)(3)  of  the  Ex¬ 
change  Act,  as  amended,  applies  to  all 
brokers  and  dealers  regardless  of  whether 
or  not  they  confine  their  business  to  tran¬ 
sactions  with  only  other  brokers  and 
dealers.® 

Rule  15c3-l  as  revised  may  be  sub¬ 
divided  into  four  parts:  (1)  Classifica¬ 
tions  of  brokers  and  dealers  for  purposes 
of  the  minimum  liquidity  requirements 
deemed  necessary  for  brokers  or  dealers 
who  confine  their  business  to  various 
segments  of  the  securities  business  as 
well  as  those  who  are  engaged  in  a  gen¬ 
eral  securities  business  (i.e.  a  combina¬ 
tion  of  the  various  segments) ;  (2)  Provi¬ 
sions  for  exemption  from  the  rule  for  cer¬ 
tain  brokers  and  dealers  and  specialists; 
(3)  Standards  for  purposes  of  determin- 

requirlng  detailed  threshold  information  de¬ 
signed  to  effect  conservative  operation);  No. 
9691  adopting  amendments  to  17a-5  (37 
F.R.  16389)  (requiring  notification  of  change 
of  accountant  certifying  Form  X-17A-5): 
and  No  9856  adopting  Rule  15c3-3  (37  F.R. 
25224)  (effectively  eliminating  the  use  by 
broker-dealers  of  customer  funds  and  secu¬ 
rities  to  finance  firm  activities). 

*  See  Securities.  Exchange  Act  Release  No. 
8024  (32  F.R.  856)  at  2;  and  section  7(d)  of 
the  SIPC  Act  amending  section  15(c)  of  the 
Exchange  Act.  In  addition,  all  subsidiaries 
of  the  broker-dealer  are  expected  to  Inde¬ 
pendently  meet  net  capital  requirements  of 
the  Commission. 
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ing  liquidity  under  the  rule;  and  (4) 
Minimum  equity  requirements  for  all 
brokers  and  dealers.  Each  portion  of  the 
rule  will  be  discussed  separately. 

No  attempt  is  made  in  this  release  to 
discuss  every  provision  of  rule  15c3-l  and 
the  discussion  which  follows  will  be  con¬ 
fined  to  the  revisions  of  the  present  rule. 
The  attached  proposal  clearly  identifies 
new  provisions  by  underlining  them  and 
deleted  provisions  by  bracketing  them.  In 
commenting  on  the  proposed  rule  spe¬ 
cific  reference  should  be  made  to  the  at¬ 
tached  proposal.  Specific  comments  are 
invited  as  to  the  impact  of  various  pro¬ 
visions  of  the  proposed  revisions  to  the 
rule. 

1.  Classification  of  broker-dealers.  The 
“Securities  Industry  Study"  recom¬ 
mended  that  the  Commission  promulgate 
a  capital  rule  to  permit  differing  require¬ 
ments  for  differing  classifications  of 
brokers  and  dealers  so  that  less  stringent 
rules  would  apply  to  those  firms  who  con¬ 
fine  their  business  to  specific  segments  of 
the  securities  business  and  more  compre¬ 
hensive  rules  would  apply  to  those  bro¬ 
ker-dealers  who  do  a  substantial  volume 
of  general  brokerage  business,  under¬ 
writing,  and  market  making.3 

The  Commission  believes  such  an  ap¬ 
proach  has  merit  and  has  therefore  es¬ 
tablished  six  classifications  of  broker- 
dealers;4 

(1)  Broker-dealers  engaged  in  a  gen¬ 
eral  securities  business  would  be  required 
to  maintain  minimum  net  capital  of 
$25,000  with  an  8:1  ratio  of  aggregate  in¬ 
debtedness  to  net  capital  during  their 
first  year  of  operation  and  a  15:1  ratio 
thereafter:4 

(2)  A  $50,000  minimum  net  capital  re¬ 
quirement  and  15:1  ratio  would  be  re¬ 
quired  for  those  broker-dealers  who  en¬ 
gage  in  a  general  securities  business  but 
who  also  endorse  or  write  options,  includ¬ 
ing  but  not  limited  to  puts,  calls,  strad¬ 
dles,  strips  and  straps;3 

(3)  A  $25,000  minimum  net  capital  re¬ 
quirement  and  a  15 : 1  ratio  would  be  re¬ 
quired  for  brokers  and  dealers  engaged 
as  market  makers,  or  $5,000  for  each 
security  in  which  such  broker-dealer 
makes  a  market  up  to  a  maximum  of 
$500,000,  whichever  is  greater.  In  the 
case  where  securities  in  which  the 
broker-dealer  makes  a  market  sell  for  $5 
or  less  the  minimum  shall  be  $500  for 
each  such  security ;  * 

(4)  A  $5,000  minimum  net  capital  re¬ 
quirement  and  15:1  ratio  would  be  re¬ 
quired  for  those  brokers  who  introduce 
their  transactions  as  broker  to  another 
broker  or  dealer  or  a  bank  as  provided 
in  rule  17a-3(b),  do  not  hold  customers’ 
funds  and  securities  and  do  not  other¬ 
wise  carry  accounts  of  customers.  If  such 
broker,  in  addition,  sells  subscriptions 
for  securities  in  the  manner  outlined  in 
the  fifth  classification  below,  section 
15c3-l(a)  (4),  he  shall  not  be  deemed  to 


•  See,  “Securities  Industry”  transmittal  let¬ 
ter  at  p.  v. 

♦Sec.  15c3-l(a)  (1)  and  (2). 

•  Sec.  15c3-l(a) (7). 

•Sec.  15c3-l (a) (6) ,  15c3-l(c) (9). 


be  engaged  in  the  general  securities 
business  and  thus  subject  to  the  $25,000 
minimum  requirement* 

(5)  A  $5,000  minimum  net  capital  re¬ 
quirement  and  a  15:1  ratio  would  be 
required  for  brokers  whose  exclusive  ac¬ 
tivities  consist  of  promptly  transmitting 
subscriptions  for  securities  to  the  issuer, 
underwriter,  or  other  distributor  who  in 
turn  delivers  the  security  directly  to  the 
subscriber,  if  the  broker  does  not  other¬ 
wise  hold  funds  or  securities  for  or  owe 
funds  or  securities  to  customers  and  does 
not  otherwise  carry  customer  accounts." 

(6)  A  $2,500  minimum  capital  require¬ 
ment  would  continue  to  apply  to  those 
brokers  or  dealers  who  are  engaged  in 
the  sale  of  mutual  funds  or  are  other¬ 
wise  presently  subject  to  this  require¬ 
ment.  In  addition,  those  broker-dealers 
who  sell  variable  annuities  and  insurance 
company  separate  accounts  will  now  be 
required  to  have  minimum  net  capital  of 
$2,500.“ 

While  the  15:1  ratio  of  aggregate  in¬ 
debtedness  to  net  capital  would  continue 
to  apply  to  all  brokers  or  dealers  it  should 
be  noted  that  for  brokers  or  dealers  who 
come  within  the  $5,000  and  $2,500  mini- 
mums,  aggregate  indebtedness  (AI)  is 
generally  an  insignificant  factor  since 
most  of  the  components  of  AI  as  defined 
in  subparagraph  (c)(1)  of  the  rule  (e.g., 
securities  loaned,  fails  to  receive,  cus¬ 
tomer  credit  balances  etc.),  cannot  be 
liabilities  of  such  brokers  or  dealers, 

2.  Provisions  for  exemption  of  certain 
broker-dealers  and  specialists.  The  re¬ 
vised  rule  continues  the  general  exemp- 
tive  provisions  of  the  rule  which  will  con¬ 
tinue  to  be  applied  as  it  is  presently.  This 
exemptive  provision  is  strictly  con¬ 
strued.’0 

The  exemption  for  licensed  insurance 
agents  whose  securities  business  is  lim¬ 
ited  to  the  sale  of  variable  annuity  con¬ 
tracts  if  the  issuer  of  such  contract 
undertakes  responsibility  for  valid  claims 
of  customers,  has  been  eliminated  and  a 
$2,500  capital  requirement  has  been  sub¬ 
stituted.11 

The  exception  for  registered  national 
securities  exchanges  with  capital  rules 
that  are  more  comprehensive  than  the 
Commission’s  has  been  eliminated.  How¬ 
ever,  inasmuch  as  the  uniform  net  capi¬ 
tal  rule  constitutes  minimum  standards 
for  financial  responsibility  it  is  expected 
that  the  self -regulatory  organizations 
will  supplement  these  minimum  stand¬ 
ards  with  their  own  additional  standards 
of  financial  soundness  to  meet  unique  or 
differing  business  conditions  of  their  re¬ 
spective  members. 

The  recent  amendment  to  section  15 
(c)  (3)  of  the  Exchange  Act  gives  the 
Commission  authority  with  regard  to  fi¬ 
nancial  responsibility  rules  for  all  spe¬ 
cialists  even  though  they  may  not  be  re- 


7  Sec.  15c3-l  (a)  (3). 

•Sec.  15c3-l(a)  (4). 

•Sec.  15c3-l(a)(5). 

10  See,  Securities  Exchange  Act  Release  No. 
8024  (32  F.R.  866). 

u  The  Commission  will  consider  an  ade¬ 
quate  phase-ln  period  for  this  provision. 


quired  to  register  as  broker-dealers  under 
section  15(a)(1)  of  the  Exchange  Act. 
The  securities  industry  is  presently  in  a 
state  of  flux  and  the  Commission  feels 
it  is  not  at  the  present  time  in  a  position 
to  recommend  minimum  capital  require¬ 
ments  for  specialists  different  from  those 
standards  now  applicable  to  specialists. 
In  the  absence  of  a  central  marketplace 
and  given  the  difference  in  volume  on  the 
regional  exchanges  and  in  obligations  of 
specialists  on  the  various  exchanges  it 
has  been  decided  to  continue  the  exemp¬ 
tion  of  specialists  from  the  Commission’s 
net  capital  rule  so  long  as  they  have  no 
public  customers,  provided  that,  the  cap¬ 
ital  rules  of  those  exchanges,  applicable 
to  specialists  remain  satisfactorily  com¬ 
prehensive  to  the  Commission.  This  ex¬ 
emption  for  specialists  differs  from  the 
earlier  exemption  given  to  exchanges  in 
that  the  Commission  would  have  author¬ 
ity  to  withdraw  such  exemption  not  only 
as  to  a  particular  exchange  but  also  as 
to  a  particular  specialist  on  10  days  writ¬ 
ten  notice. 

3.  Standards  for  purposes  of  determin¬ 
ing  liquidity — A.  Aggregate  indebtedness 
(AI).  The  definition  of  AI  under  the  re¬ 
vised  rule  remains  unchanged.  For  pur¬ 
poses  of  streamlining  the  rule,  clause  (c) 
(1)  (ii)  has  been  eliminated  as  the  Com¬ 
mission  has  determined  that  the  exclu¬ 
sion  from  AI  therein  provided  is  encom¬ 
passed  in  clause  (c)  (1)  (i) . 

The  exclusion  from  AI  presently  con¬ 
tained  in  clause  (c)  (1)  (v),  for  indebted¬ 
ness  adequately  collateralized  by  “ex¬ 
empted  securities,”  has  been  eliminated. 
This  exclusion  apparently  permitted  the 
exclusion  from  AI  of  indebtedness  sim¬ 
ply  because  it  is  collateralized  by  ex¬ 
empted  securities  of  customers.  All  other 
indebtedness  where  customers  securities 
are  collateral  are  includable  in  determin¬ 
ing  AI.  We  believe  that  the  intent  of  sec¬ 
tion  15(c)  (3)  of  the  Exchange  Act  as 
amended,  requires  the  inclusion  of  such 
indebtedness  to  accurately  reflect  a 
broker-dealers  indebtedness  to  others. 
To  the  extent  the  ‘‘exempted  securities" 
are  owned  by  the  firm  the  related  indebt¬ 
edness  would  continue  to  be  excluded 
from  AI  under  clause  (c)(l)(i). 

B.  Net  capital.  In  arriving  at  a  broker- 
dealers  net  capital,  deducted  from  net 
worth  are  those  assets  not  readily  con¬ 
vertible  to  cash.  Clause  (c)  (2)  (ii)  has 
been  revised  to  include  as  assets  readily 
convertible  to  cash  certain  receivables 
which  have  previously  been  considered 
as  unsecured  and  therefore  not  readily 
convertible  to  cash.  With  the  recent  ad¬ 
vances  in  the  clearance  and  settlement 
area  and  the  concomitant  decrease  in  se¬ 
curities  movements  the  likelihood  of 
such  receivables  being  readily  converti¬ 
ble  to  cash  in  a  very  short  period  of  time 
has  been  improved.  Therefore,  dividends 
and  interest  receivable  uncollected  15 
days  or  less  are  to  be  considered  assets 
readily  convertible  to  cash.  It  is  proposed 
that  receivables  which  arise  out  of  free 
shipments  of  securities  outstanding  less 
than  10  days  will  receive  a  deduction 
equal  to  30  percent  of  the  dollar  value 
of  such  receivables,  after  10  days  the 
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full  amount  of  such  receivable  shall  be 
deducted. 

The  revised  rule  also  makes  clear  that 
short  security  differences  which  remain 
unresolved  7  business  days  after  dis¬ 
covery  are  charges  to  net  worth.  In 
addition,  long  security  differences  which 
are  sold  by  the  broker-dealer  shall  be¬ 
come  a  charge  against  net  worth  until 
such  time  as  they  are  adequately  re¬ 
solved. 

The  Commission  recently  amended  the 
net  capital  rule  to  permit  clearing  fund 
deposits  in  continuous  net  settlement 
clearing  systems  to  be  considered  as 
assets  readily  convertible  to  cash.  At  the 
time  the  rule  was  amended  we  noted  that 
this  provision  would  be  reconsidered  in 
reviewing  the  entire  net  capital  rule. 
The  adoption  of  a  uniform  rule  will  put 
all  clearing  fund  members  in  a  position 
of  equality  and  the  minimum  clearing 
fund  deposit  required  to  be  made  by  a 
broker-dealer  shall  be  considered  an 
asset  not  readily  convertible  to  cash.  All 
amounts  deposited  above  the  minimum 
are  variable  depending  upon  the  activity 
of  each  clearing  member  and  will  be  con¬ 
sidered  an  asset  readily  convertible  to 
cash. 

C.  Securities  haircuts.  Rule  15c3-l  pres¬ 
ently  haircuts  all  long  and  all  short  se¬ 
curities  positions  in  capital  proprietary 
and  other  accounts  of  the  broker  or 
dealer.  Some  of  the  exchanges  whose 
members  are  presently  exempt  from  the 
Commission’s  rule  do  not  presently  hair¬ 
cut  both  the  long  and  short  positions. 
The  Commission  maintains  that  it  is  im¬ 
portant  to  haircut  both  the  long  and 
short  securities  position  to  give  full  rec¬ 
ognition  to  the  liquidity  concept  and  the 
unpredictable  movement  in  price  of  par¬ 
ticular  securities.  However,  in  order  to 
prevent  disruption  which  may  result  dur¬ 
ing  the  transition  to  a  uniform  rule  we 
have  provided  a  12  month  phase-in  and 
will  deduct  only  50  percent  of  the  deduc¬ 
tions  specified  for  the  lesser  of  the  long 
or  short  position  during  the  phase-in  pe¬ 
riod.  The  full  deduction  shall  be  applied 
on  the  greater  of  the  long  or  short  posi¬ 
tion  during  the  phase-in  period. 

The  Commission  has  determined  that 
in  order  to  meet  its  responsibilities  under 
section  15(c)  (3) ,  as  amended,  it  is  neces¬ 
sary  to  haircut  securities  issued  and 
guaranteed  by  the  U.S.  Government  or 
any  agency  thereof  as  well  as  those  se¬ 
curities  issued  by  States  and  political 
subdivisions  thereof  in  order  to  provide 
a  cushion  for  market  fluctuations  and 
allow  for  the  cost  of  liquidation  of  such 
securities.  Short  term  promissory  notes 
and  evidence  of  indebtedness  would  also 
be  haircut. 

The  haircuts  for  U.S.  Government  and 
Canadian  securities  would  be  1  percent. 
Five  percent  would  be  deducted  for  secu¬ 
rities  of  States  and  political  subdivi¬ 
sions.18 

With  respect  to  nonconvertible  debt 
securities  including  short  term  promis¬ 
sory  notes  and  evidences  of  indebtedness 

“ Secs.  15c3-l  (c)(2)(H)  (a),  (b),  and  (c). 


the  deductions  shall  be  from  5  to  30  per¬ 
cent  varying  with  the  percentage  the 
market  value  of  the  security  is  below 
its  face  value.  In  order  to  prevent  some 
unusually  large  haircuts  which  result 
when  debt  securities  are  selling  at  deep 
discounts  from  par  value  because  the 
fixed  rate  of  interest  is  less  than  the 
prime  rate,  the  revised  rule  limits  such 
haircuts  to  15  percent  of  the  market 
value  if  it  is  less  than  30  percent  below 
par  and  20  percent  where  the  market 
value  is  more  than  30  percent  below  par 
if  the  fixed  rate  of  interest  is  less  than 
the  average  prime  rate  in  effect  in  the 
city  of  New  York.1* 

Where  a  security  is  convertible  or  ex¬ 
changeable  for  other  securities  within  90 
days  (formerly  30  days)  and  the  broker- 
dealer  is  short  the  securities  into  which 
such  security  is  convertible  or  exchange¬ 
able  no  deduction  need  be  made.14 

Undue  Concentrations  and  Limited 
Numbers  of  Market  Makers 

Recently  the  Commission  has  discov¬ 
ered  a  number  of  situations  in  which 
either  because  there  were  a  limited  num¬ 
ber  of  market  makers  in  a  security  or  a 
broker-dealer  had  an  unusually  large 
position  in  a  particular  security,  it  be¬ 
came  unlikely  that  such  securities  given 
the  existing  market  conditions,  could  be 
sold  at  prices  at  or  near  the  market  price 
quoted  in  a  recognized  interdealer  quo¬ 
tation  system  or  on  an  exchange.  The 
Commission  was  thus  faced  with  situa¬ 
tions  where  the  normal  haircuts  pro¬ 
vided  in  rule  15c3-l  did  not  provide  a 
sufficient  cushion  against  market  fluc¬ 
tuations  or  illiquid  blocks  of  securities. 
The  revised  rule  therefore  includes  a 
number  of  provisions  which  it  is  be¬ 
lieved  will  correct  the  deficiencies  in  the 
present  rule.”  These  are  as  follows: 

(1)  For  securities  (other  than  exempt 
securities,  debt  securities,  or  preferred 
securities)  not:  (1)  traded  on  a  regis¬ 
tered  national  securities  exchange:  (2) 
listed  on  NASDAQ:  (3)  designated  as 
OTC  margin  securities:  (4)  redeemable 
shares  of  registered  investment  com¬ 
panies,  the  haircut  shall  be  40  percent 
unless  there  are  more  than  three  bona 
fide  market  makers  in  which  case  the 
haircut  shall  be  the  normal  30  percent. 
Bid  wanted,  offer  wanted  or  other  one 
sided  quotes  shall  not  constitute  bona 
fide  quotations:  “ 

(2)  In  the  case  of  securities  other  than 
exempted  securities  or  redeemable  shares 
of  registered  investment  companies  hav¬ 
ing  a  market  value  in  excess  of  10  per¬ 
cent  of  net  capital  before  haircuts  there 
shall  be  an  additional  deduction  equal  to 
50  percent  of  the  deduction  otherwise 
provided  in  subparagraph  (c)  (2)  (iii)  on 
that  portion  of  the  position  in  excess  of 
10  percent  of  net  capital  before  haircuts. 
Such  deduction  shall  be  applied  only  on 
the  market  value  of  securities  in  excess 


“  Sec.  15c3-l  (c)  (2)  (ill)  (d) . 

“Sec.  15c3-l (c)  (2)  (Ul)  ( g ). 

“Sec.  16c3-l(c)  (2)  (111)  (jr),  (1).  and  (f). 
“  For  the  definition  of  a  market  maker  see 
rule  15c3-l(c)  (9). 


of  $10,000  or  500  shares,  whichever  Is 
greater,  in  the  case  of  equities  and 
$25,000  in  the  case  of  debt  securities. 

(3)  For  securities  in  which  there  is  no 
ready  market  or  which  cannot  be  pub¬ 
licly  sold  because  of  statutory,  regula¬ 
tory,  or  contractual  agreements  or  are 
otherwise  restricted  as  to  sale,  the  deduc¬ 
tion  shall  be  100  percent.” 

(4)  In  the  case  of  all  options  written 
or  endorsed  by  the  broker  or  dealer 
which  result  in  open  contractual  com¬ 
mitments  of  such  broker  or  dealer  there 
shall  be  an  additional  deduction  from 
net  worth  of  50  percent  of  the  deduc¬ 
tions  otherwise  provided  by  this  rule  for 
the  amount  by  which  the  net  long  or 
short  position  contemplated  by  the  op¬ 
tion  as  well  as  all  other  proprietary  posi¬ 
tions  in  such  issue  exceeds  10  percent  of 
net  capital  before  haircuts.18 

D.  Commodities.  A  number  of  new  pro¬ 
visions  have  been  adopted  with  regard 
to  commodities.  It  should  be  noted  that 
provisions  with  regard  to  the  net  capital 
treatment  of  commodities  were  adopted 
subsequent  to  the  failure  of  Ira  Haupt  & 
Co.  and  J.  R.  Williston  &  Bean  by  both 
the  Commission  and  the  various  ex¬ 
changes.  We  have  drawn  on  some  of  the 
more  comprehensive  provisions  of  sev¬ 
eral  exchanges  in  the  commodities  area. 
These  provisions  include  the  following: 

(1) A  deduction  from  net  capital  equal 
to  the  amount  necessary  to  restore  the 
initial  margin  requirements  of  the  rele¬ 
vant  commodity  exchange  or  clearing¬ 
house  where  the  original  margin  has  been 
depleted  by  50  percent.19 

(2)  A  deduction  from  net  capital  equal 
to  the  amount  necessary  to  provide  mar¬ 
gin  equal  to  20  percent  of  the  market 
value  in  customer  commodity  accounts 
with  equity,  containing  spot  commodities 
evidenced  by  warehouse  receipts  less 
than  90  days  old.  The  deduction  re¬ 
quired  shall  be  the  amount  necessary  to 
provide  100-percent  margin  where  ware¬ 
house  receipts  are  over  90  days  old.20 

(3)  A  deduction  from  net  capital  equal 
to  the  amount  necessary  to  provide  mar¬ 
gin  equal  to  10  percent  of  the  market 
value  in  each  customer’s  combined  ac¬ 
count  with  equity  containing  spot  com¬ 
modities  evidenced  by  warehouse  receipts 
less  than  90  days  old  which  are  hedged 
by  futures  in  the  same  commodity.  The 
deduction  required  shall  be  the  amount 
necessary  to  provide  100-percent  margin 
when  the  warehouse  receipts  are  more 
than  90  days  old.21 

(4)  Where  the  daily  limit  fluctuation 
of  all  future  commodity  contracts  for  ac¬ 
counts  controlled  by  a  single  customer 
exceeds  10  percent  of  the  net  worth  of 
the  broker-dealer,  the  dollar  amount  In 
excess  of  10  percent  of  net  worth  shall 
be  deducted  in  determining  net  capital.88 

(5)  A  deduction  from  net  worth  Is  re¬ 
quired  for  the  amount  of  all  credit  lines 


”  Sec.  16c3-l  (c)  (2)  (xvli) . 
“  Sec.  15c3-l  (c)  (2)  (xvlil) 
”  Sec.  15c3-l  (c)(2)  (vlit). 
“Sec.  15c3-l (C)(2)  (ix). 
“Sec.  15c3-l(c)  (2)  (x). 
“Sec.  15c3-l (c)  (2)  (vll). 
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granted  for  trade  accounts  on  open  com¬ 
modity  contracts.2* 

(6)  A  deduction  equal  to  30  percent  of 
the  market  value  of  all  spot  commodities 
long  or  short  In  the  capital  proprietary 
or  other  accounts  of  the  broker  or  dealer 
and  in  customers’  accounts  which  liqui¬ 
date  to  a  deficit.  The  deduction  shall  be 
10  percent  when  the  spot  commodities 
are  hedged  by  future  contracts  in  the 
same  commodity.** 

E.  Other  deductions.  Most  exchanges 
presently  have  maintenance  margin  re¬ 
quirements  for  customer  accounts.  The 
revised  rule  would  require  a  deduction 
from  net  capital  for  any  deficiencies  in 
a  customer  margin  account  if  the  defi¬ 
ciency  exists  either  by  reason  of  an  ex¬ 
change  requirement  or  a  requirement  of 
another  regulatory  body.5* 

Recent  developments  in  the  clearance 
and  settlement  area  have  already  re¬ 
duced  the  incidence  of  fails  within  the 
securities  industry.  The  requirements  of 
section  15c3-3  are  expected  to  reduce  the 
number  of  contracts  failing  even  further. 
The  revised  rule  therefore  requires  a  de¬ 
duction  equal  to  100  percent  of  the  mar¬ 
ket  value  of  all  fails  to  deliver  more  than 
30  calendar  days  old.** 

4.  Minimum  equity  requirements  for  all 
broker-dealers.  One  of  the  serious  prob¬ 
lems  encountered  by  the  securities  in¬ 
dustry  during  the  1968-70  period  was 
the  inadequacy  and  impermanence  of 
capital.  Much  has  been  written  concern¬ 
ing  this  problem  in  the  past  few  years 
and  is  extensively  discussed  in  the  Com¬ 
mission’s  study  of  unsafe  and  unsound 
practices  of  brokers  and  dealers.27  In  an 
effort  to  increase  the  permanence  of  capi¬ 
tal  within  the  securities  industry,  the 
Commission  is  herein  proposing  a  series 
of  provisions  with  an  objective  of  es¬ 
tablishing  a  permanent  capital  base  for 
all  brokers  and  dealers. 

The  most  significant  of  these  provisions 
will  require  for  the  first  time  that  broker- 
dealers  have  a  minimum  equity  base 
equal  to  30  percent  of  the  total-capital 
base  from  which  net  capital  is  deter¬ 
mined.  The  Commission  has  discovered 
a  large  number  of  Instances  in  which 
broker-dealers  were  able  to  comply  with 
the  net  capital  rule  although  the  firms 
net  worth  had  been  entirely  depleted. 
Compliance  with  the  rule  was  possible 
only  because  subordinated  debt  is  a  per¬ 
missible  form  of  capital.  Such  conditions 
rendered  the  firm  technically  insolvent 
since  its  liabilities  exceeded  its  assets. 
The  minimum  equity  provision  requires 
that  at  least  30  percent  of  the  total  of 
net  worth,  subordinated  equities  of 
partners  and  subordinated  indebtedness 
must  be  attributable  to  net  worth  of  the 
broker  or  dealer*  A  violation  of  this 
provision  would  not  be  permitted  to  con¬ 
tinue  for  a  period  longer  than  90  days 


“Sec.  16c3-l (c)  (2)  (vl) . 

“Sec.  15c3-l (c)  (2)  (v). 

“Sec.  15c3-l (c)  (2)  (xU). 

»  Sec.  15c3-l  (c)  (2)  (xvi) . 

"  See.  Chapter  n  p.  49,  Nature  and  Use  of 
Broker-Dealer  Capital. 

“Sec.  15c3-l(c)  (17). 


and  during  the  continuance  of  such 
violation  no  capital  distributions,  divi¬ 
dends,  or  redemptions  of  capital  would 
be  permitted." 

The  revised  rule  also  includes  a  num¬ 
ber  of  other  provisions  which  increase 
the  permanence  of  subordinated  debt.  In¬ 
siders  would  have  to  contribute  subordi¬ 
nated  capital  for  a  minimum  of  3  years 
while  outsiders  would  be  required  to  su¬ 
bordinate  capital  for  a  period  of  2  years.** 
Acceleration  provisions  would  be  per¬ 
mitted  only  on  6-months  notice  to  the 
relevant  self -regulatory  organization  but 
in  no  event  could  acceleration  cause 
capital  to  be  withdrawn  earlier  than  the 
2-  or  3-year  minimum  time  requirements 
of  this  section.  Another  provision  would 
exclude  from  total  capitalization  50  per¬ 
cent  of  the  value  of  a  subordinated  loan 
90  days  prior  to  its  maturity  if  the 
subordinated  loan  was  not  to  be  re¬ 
newed.*1 

Where  securities  have  been  contribu¬ 
ted  as  collateral  for  subordinated  loans 
and  the  value  of  the  securities  after  giv¬ 
ing  effect  to  the  haircut  provisions  of 
this  section  falls  below  the  amount  of 
the  loan  the  broker-dealer  must  notify 
the  lender  who  may:  (1)  Contribute  ad¬ 
ditional  cash  or  securities  to  increase  the 
collateral  up  to  a  point  where  it  is  suffi¬ 
cient  to  collateralize  the  loan;  (2)  be 
sold  out  by  the  broker-dealer  if  he  does 
not  contribute  additional  cash  or  securi¬ 
ties;  or  (3)  reduce  the  amount  of  the 
loan  by  up  to  15  percent  if  the  broker- 
dealers  ratio  of  aggregate  indebtedness  to 
net  capital  will  not  exceed  1000  percent 
after  such  reduction. 

In  addition,  the  revised  rule  would 
lock-in  subordinated  capital  if  the  effect 
of  such  a  withdrawal  would  cause  the 
broker-dealer’s  ratio  of  aggregate  indebt¬ 
edness  to  net  capital  to  exceed  1,200  per¬ 
cent,  or  its  withdrawal  would  reduce  net 
capital  below  120  percent  of  the  mini¬ 
mum  requirements  of  this  rule.  Also,  if 
less  than  50  percent  of  the  firms’  total 
capital  base  was  in  the  form  of  net  worth 
or  its  capital  ratio  is  or  would  be  above 
10  to  1  as  a  result  thereof,  no  dividends 
or  distributions  may  be  made  and  no 
proprietary  capital  shall  be  withdrawn." 

Finally,  the  revised  rule  would  permit 
two  temporary  infusions  of  subordinated 
capital,  for  a  minimum  period  of  45  days, 
annually  for  the  purpose  of  engaging  in 
unusually  large  underwritings  under  cer¬ 
tain  limited  conditions."  At  the  time  of 
such  infusion  the  broker-dealer  could 
not  be  in  violation  of  any  other  provision 
of  this  section,**  his  aggregate  indebted¬ 
ness  could  not  exceed  1,000  percent  of  net 
capital  at  the  time  of  infusion  and  the 
broker-dealer  may  not  have  been  subject 
to  any  of  the  reporting  provisions  of  sec¬ 
tion  17a-ll  during  the  12  months  prior 
to  the  temporary  infusion.  Such  tempo¬ 
rary  infusions  could  not  be  withdrawn  if 


“  Sec.  15c3-l(d). 

“Sec.  15c3-l(c)(7)(vl). 

"Sec.  15c3-l  (c)  (7)  (vil) . 

“  Rule  15c3-l  (c)  (7)  (vlU) ,  (d) . 
“Rule  15c3— 1(c)  (7) (xvl). 
“Rule  15c3-l(c)  (17) . 


its  effect  w'ould  be  to  increase  the  firm’s 
ratio  of  aggregate  indebtedness  to  net 
capital  above  1,200  percent. 

Commission  Action 

The  Securities  and  Exchange  Commis¬ 
sion,  acting  pursuant  to  the  provisions 
of  the  Securities  Exchange  Act  of  1934, 
and  particularly  sections  10(b) ,  15(c)  (3) , 
17(a),  and  23(a)  thereof,  and  deeming 
it  in  the  public  interest  and  for  the  pro¬ 
tection  of  investors,  hereby  proposes  to 
amend  §  240.15c3-l  of  Chapter  n  of  Title 
17  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

§  240. 15c 3— 1  Net  capital  requirements 
for  brokers  and  dealers. 

(a)  No  broker  or  dealer  shall  permit 
his  aggregate  indebtedness  to  all  other 
persons  to  exceed  1,500  percent  of  his 
net  capital,  and  every  broker  or  dealer 
shall  have  the  net  capital  necessary  to 
comply  with  the  following  conditions: 

(1)  If  he  becomes  registered  as  a 
broker  or  dealer  on  or  after  August  13, 

1971,  his  aggregate  indebtedness  to  all 
other  persons  on  and  after  August  30, 

1972,  and  for  12  months  after  becoming 
registered  shall  not  exceed  800  percent 
of  his  net  capital,  and  except  as  pro¬ 
vided  for  in  paragraphs  (a)  (3)  and  (4) 
of  this  section,  he  shall  have  and  main¬ 
tain  net  capital  of  not  less  than  $25,000; 
and 

(2)  If  he  became  registered  as  a 

broker  or  dealer  before  August  13,  1971, 
and  he  does  not  come  within  the  provi¬ 
sions  of  paragraphs  (a)  (3)  or  (4) ,  of  this 
section,  he  shall  have  and  maintain  net 
capital  of  not  less  than  $5,000  prior  to 
July  31,  1973,  $15,000  commencing 

July  31,  1974; 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  and  (2)  of  this  sec¬ 
tion,  if  as  an  introducing  and  forwarding 
broker  be  introduces  all  transactions  and 
accounts  of  customers  and  forwards  all 
of  the  funds  and  securities  of  his  cus¬ 
tomers  received  in  connection  with  his 
activities  as  a  broker  on  a  fully  disclosed 
basis,  and  does  not  otherwise  hold  funds 
or  securities  for,  or  owe  money  or  securi¬ 
ties  to,  customers  he  shall  have  and  mai 
ties  to,  customers  he  shall  have  and 
maintain  net  capital  of  not  less  than 
$5,000  if  he  does  not  otherwise  carry  ac¬ 
counts  of  or  for  customers; 

(4)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1),  (2),  and  (3)  of  this 
section,  if  exclusive  activities  of  the 
broker  consists  of  promptly  transmitting 
subscriptions  for  securities  to  the  issuer, 
underwriter  or  other  distributor  of  such 
securities  and  of  receiving  checks,  drafts, 
notes,  or  other  evidences  of  indebtedness 
payable  solely  to  the  issuer,  underwriter, 
or  other  distributor  who  delivers  the 
security  directly  to  the  subscriber,  and 
if  the  broker  does  not  otherwise  hold 
funds  or  securities  for,  or  owe  money  or 
securities  to,  customers,  he  shall  have 
and  maintain  net  capital  of  not  less  than 
$5,000  if  he  does  not  otherwise  carry  ac¬ 
counts  of  or  for  customers; 

(5)  The  minimum  net  capital  to  be 
maintained  by  a  broker  or  dealer  meet- 
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ing  all  of  the  following  conditions  shall 
be  $2,500: 

<i)  His  dealer  transactions  (as  prin¬ 
cipal  for  his  own  account)  are  limited  to 
the  purchase,  sale  and  redemption  of  re¬ 
deemable  shares  of  registered  invest¬ 
ment  companies  or  of  interests  or  par¬ 
ticipations  in  an  insurance  company 
separate  account  whether  or  not  regis¬ 
tered  as  an  investment  company;  ex¬ 
cept  that  a  broker  or  dealer  transacting 
business  as  a  sole  proprietor  may  also 
effect  occasional  transactions  in  other 
securities  for  his  own  account  with  or 
through  another  registered  broker- 
dealer; 

<ii)  His  transactions  as  broker  (agent) 
are  limited  to:  (A)  the  sale  and  redemp¬ 
tion  of  redeemable  securities  of  regis¬ 
tered  investment  companies  or  of  in¬ 
terests  or  participations  in  an  insur¬ 
ance  company  separate  account  whether 
or  not  registered  as  an  investment  com¬ 
pany;  (B>  the  solicitation  of  share  ac¬ 
counts  for  savings  and  loan  associations 
insured  by  an  instrumentality  of  the 
United  States;  and  (C)  the  sale  of  se¬ 
curities  for  the  account  of  a  customer  to 
obtain  funds  for  immediate  reinvest¬ 
ment  in  redeemable  securities  of  regis¬ 
tered  investment  companies;  and 

<iii)  He  promptly  transmits  all  funds 
and  delivers  all  securities  received  in 
connection  with  his  activities  as  a  broker 
or  dealer,  and  does  not  otherwise  hold 
funds  or  securities  for,  or  owe  money  or 
securities  to,  customers; 

(6)  Notwithstanding  the  provisions  of 
paragraphs  (a)  (1>,  (2),  <3>,  and  (4)  of 
this  section,  if  the  broker  or  dealer  is 
engaged  as  a  market  maker  as  defined  in 
paragraph  (c)  (9)  of  this  section  he  shall 
maintain  net  capital  in  an  amount  not 
less  than  $5,000  for  each  security  in 
which  he  makes  a  market  (unless  a  se¬ 
curity  in  which  he  makes  a  market  has 
a  market  value  of  $5  or  less  in  which 
event  the  amount  shall  be  not  less  than 
$500  for  each  such  security)  except  that 
under  no  circumstances  shall  he  have 
net  capital  of  less  than  $25,000  or  as  re¬ 
quired  by  paragraphs  (a)  (1)  or  (2)  of 
this  section  or  be  required  to  maintain 
net  capital  of  more  than  $500,000  un¬ 
less  otherwise  required  herein;  and 

(7)  Notwithstanding  the  provisions  of 
paragraphs  (a)  (l)-(6)  of  this  section  if 
a  broker-dealer  also  engages  in  the  bus¬ 
iness  of  endorsing  or  writing  options,  in¬ 
cluding  but  not  limited  to  puts,  calls, 
straddles,  strips  or  straps  under  no  cir¬ 
cumstances  shall  he  have  net  capital  of 
less  than  $50,000. 

(b)  (1)  The  provisions  of  this  section 
shall  not  apply  to  any  specialist  having 
no  public  customers  who  is  in  good 
standing  and  subject  to  the  capital  rules 
of  the  American  Stock  Exchange,  the 
Boston  Stock  Exchange,  the  Midwest 
Stock  Exchange,  the  New  York  Stock 
Exchange,  the  Pacific  Coast  Stock  Ex¬ 
change,  the  Philadelphia-Baltimore- 
Washington  Stock  Exchange,  whose 
rules,  settled  practices  and  applicable 
regulatory  procedures  are  deemed  by  the 
Commission  to  impose  requirements  that 
are  satisfactory  to  the  Commission:  Pro¬ 


vided,  however.  That  this  exemption  as 
to  a  particular  specialist  of  any  exchange 
or  as  to  the  exchange  itself,  may  be  sus¬ 
pended  or  withdrawn  by  the  Commis¬ 
sion  at  any  time,  by  sending  ten  (10) 
days  written  notice  to  such  exchange  or 
specialist,  if  it  appears  to  the  Commis¬ 
sion  to  be  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors  so  to  do. 

(2)  The  Commission  may,  upon  writ¬ 
ten  application,  exempt  from  the  provi¬ 
sions  of  this  section  either  uncondition¬ 
ally  or  on  specified  terms  and  conditions, 
any  broker  or  dealer  who  satisfies  the 
Commission  that,  because  of  the  special 
nature  of  his  business,  his  financial  po¬ 
sition,  and  the  safeguards  he  has  estab¬ 
lished  for  the  protection  of  customers’ 
funds  and  securities,  it  is  not  necessary 
in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  to  subject  the  particular 
broker  or  dealer  to  the  provisions  of  this 
section. 

(c)  Definitions.  For  the  purpose  of 
this  section: 

(1)  The  term  “aggregate  indebtedness” 
shall  be  deemed  to  mean  the  total  money 
liabilities  of  a  broker  or  dealer  arising 
in  connection  with  any  transaction 
whatsoever,  including,  among  other 
things:  money  borrowed,  money  payable 
against  securities  loaned  and  securities 
“failpd  to  receive”;  the  market  value  of 
securities  borrowed  (except  for  delivery 
against  customers’  sales)  to  the  extent 
to  which  no  equivalent  value  is  paid  or 
credited;  customers’  free  credit  bal¬ 
ances;  credit  balances  in  customers’ 
accounts  having  short  positions  in 
securities;  and  equities  in  customers’ 
commodities  futures  accounts;  but 
excluding: 

(i)  Indebtedness  adequately  collateral¬ 
ized,  as  hereinafter  defined,  by  securities 
or  spot  commodities  owned  by  the  broker 
or  dealer; 

(ii)  Amounts  payable  against  securi¬ 
ties  loaned  which  securities  are  owned  by 
the  broker  or  dealer; 

(iii)  Amounts  payable  against  securi¬ 
ties  failed  to  receive  which  securities  were 
purchased  for  the  account  of,  and  have 
not  been  sold  by.  the  broker  or  dealer; 

(iv)  Amounts  segregated  in  accordance 
with  the  Commodity  Exchange  Act  and 
the  rules  and  regulations  thereunder; 

(v)  Fixed  liabilities  adequately  secured 
by  real  estate  or  any  other  asset  of  the 
broker  or  dealer  which  is  not  included  in 
the  computation  of  “net  capital”  under 
this  section ; 

(vi)  Liabilities  on  open  contractual 
commitments; 

(vii)  Indebtedness  subordinated  to  the 
claims  of  general  creditors  pursuant  to  a 
satisfactory  subordination  agreement,  as 
hereinafter  defined,  subject  to  the  limita¬ 
tions  in  paragraph  (c)  (17)  of  this  sec¬ 
tion;  and 

(viii)  Liability  Reserves  established 
and  maintained  for  refunds  of  charges 
required  by  section  27  (d)  and  (f)  of 
the  Investment  Company  Act  of  1940,  but 
only  to  the  extent  of  the  amounts  on  de¬ 
posit  in  a  segregated  trust  account  in 
accordance  with  section  27d-l  under  the 
Investment  Company  Act  of  1940. 


(2)  The  term  “net  capital”  shall  be 
deemed  to  mean  the  net  worth  of  a 
broker  or  dealer  (that  is,  the  excess  of 
total  assets  over  total  liabilities),  ad¬ 
justed  by: 

(i)  Adding  unrealized  profits  (or  de¬ 
ducting  unrealized  losses)  in  the  accounts 
of  the  broker  or  dealer  and,  if  such 
broker  or  dealer  is  a  partnership,  adding 
equities  (or  deducting  deficits)  in  ac¬ 
counts  of  partners,  as  hereinafter  de¬ 
fined,  subject  to  the  limitations  of  para¬ 
graph  (c)(17)  of  this  section; 

(ii)  (A)  Deducting  fixed  assets  and  as¬ 
sets  which  cannot  be  readily  converted 
into  cash  (less  any  indebtedness  secured 
thereby)  including,  among  other  things, 
real  estate;  furniture  and  fixtures;  ex¬ 
change  memberships;  prepaid  rent;  in¬ 
surance  and  expenses;  goodwill;  organi¬ 
zation  expenses:  all  unsecured  advances 
and  loans;  customers’  unsecured  notes 
and  accounts;  receivables  arising  out  of 
free  shipments  of  securities  aged  11  days 
or  longer;  dividends  and  interest  receiva¬ 
ble  aged  16  days  or  longer;  all  other  un¬ 
secured  receivables;  the  market  value  of 
short  security  differences  unresolved  for 
7  business  days  after  discovery ;  the  mar¬ 
ket  value  of  long  security  differences 
where  the  securities  have  been  sold  by 
the  broker-dealer  until  they  are  resolved ; 
and  deficits  in  customers’  accounts,  ex¬ 
cept  in  bona  fide  cash  accounts  within 
the  meaning  of  section  4(c)  of  Regula¬ 
tion  T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System;  and  the  funds 
on  deposit  in  a  “segregated  trust  ac¬ 
count”  in  accordance  with  Rule  27d-l 
under  the  Investment  Company  Act  of 
1940,  but  only  to  the  extent  that  the 
amounts  on  deposit  in  such  segregated 
trust  account  exceed  the  amount  of  lia¬ 
bility  reserves  established  and  main¬ 
tained  for  refunds  of  charges  required  by 
section  27(d)  and  27(f)  of  the  Invest¬ 
ment  Company  Act  of  1940;  and  the 
minimum  clearing  deposit  required  by 
any  “clearing  agency”:  Provided,  how¬ 
ever,  That  the  amount  deposited  in  the 
“Special  Reserve  Bank  Account  for  the 
Exclusive  Benefit  of  Customers”  estab¬ 
lished  pursuant  to  Rule  15c3-3  shall  not 
be  so  deducted. 

(B)  Deducting  30  percent  of  the  dollar 
amount  of  receivables  arising  out  of  free 
shipments  of  securities  outstanding  10 
days  or  less. 

(iii)  Deducting  the  percentages  spec¬ 
ified  below  of  the  market  value  of  all 
securities,  long  and  short  in  the  capital, 
proprietary  and  other  accounts  of  the 
broker  or  dealer,  including  securities 
loaned  to  the  broker  or  dealer  pursuant 
to  a  satisfactory  subordination  agree¬ 
ment,  as  hereinafter  defined,  and  if  such 
broker  or  dealer  is  a  partnership,  in  the 
accounts  of  partners,  as  hereinafter  de¬ 
fined:  Provided,  however,  That  for  the 
12  months  following  [date  of  adoption] 
the  broker  or  dealer  shall  deduct  100  per¬ 
cent  of  the  deductions  specified  below  of 
the  greater  of  the  long  or  short  positions 
in  the  accounts  specified  above,  but  de¬ 
duct  only  50  percent  of  the  deductions 
provided  for  below  for  the  lesser  of  its 
long  or  short  positions  in  the  accounts 
specified  above,  thereafter  100  percent  of 


FEDERAL  REGISTER,  VOL  38,  NO.  1 — WEDNESDAY,  JANUARY  3,  1973 


PROPOSED  RULE  MAKING 


61 


the  deductions  specified  below  shall  be 
applied;  the  Commission  may  prescribe 
higher  percentages  than  those  specified 
below  where  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors; 

(A)  In  the  case  of  a  security  issued  or 
unconditionally  guaranteed  as  to  prin¬ 
cipal  and  interest  by  the  United  States  or 
any  agency  thereof  1  percent  of  its  mar¬ 
ket  value  shall  be  deducted, 

(B)  In  the  case  of  any  security  is¬ 
sued  or  unconditionally  guaranteed  as  to 
principal  and  interest  by  any  State,  ter¬ 
ritory  or  possession  of  the  United  States 
or  any  political  subdivision  thereof,  or 
any  authority,  commission  or  agency  of 
a  State,  territory,  or  possession  of  the 
United  States  or  any  political  subdivision 
thereof,  which  are  not  in  default  as  to 
principal  or  interest,  5  percent  of  its  mar¬ 
ket  value  shall  be  deducted, 

(C)  In  the  case  of  any  security  issued 
or  unconditionally  guaranteed  by  the 
Government  of  Canada  or  any  agency 
thereof,  the  percentages  of  market  value 
to  be  deducted  is  the  same  as  in  para¬ 
graph  (c)  (2)  (iii)  (A)  of  this  section. 

(D)  In  the  case  of  nonconvertible  debt 
securities  (including  any  short  term 
promissory  note  or  evidence  of  indebted¬ 
ness  issued  by  any  industrial,  commercial 
or  finance  company,  and  which  has  a 
maturity  at  the  time  of  issuance  of  not 
exceeding  9  months,  exclusive  of  days 
of  grace,  or  any  renewal  thereof  the 
maturity  of  which  is  likewise  limited) 
having  a  fixed  interest  rate  and  fixed 
maturity  date  which  are  not  in  default  as 
to  principal  or  interest,  if  the  market 
value  is  not  more  than  5  percent  below 
the  face  value  the  deduction  shall  be  5 
percent  of  such  market  value;  if  the 
market  value  is  more  than  5  percent  but 
not  more  than  30  percent  below  the  face 
value,  the  deduction  shall  be  a  percent¬ 
age  of  market  value,  equal  to  the  per¬ 
centage  by  which  the  market  value  is 
below  the  face  value  unless  the  fixed  rate 
of  interest  is  less  than  the  average  prime 
rate  currently  in  effect  in  the  city  of 
New  York  in  which  case  the  deduction 
shall  be  not  more  than  15  percent;  and 
if  the  market  value  is  30  percent  or  more 
below  the  face  value,  such  deduction  shall 
be  30  percent  unless  the  fixed  rate  of  in¬ 
terest  is  less  than  the  average  prime 
rate  currently  in  effect  in  the  city  of 
New  York,  in  which  case  the  deduction 
shall  not  be  more  than  20  percent. 

(E)  In  the  case  of  cumulative,  non- 
convertible  preferred  stock  ranking  prior 
to  all  other  classes  of  stock  of  the  same 
issuer,  which  is  not  in  arrears  as  to  divi¬ 
dends,  the  deduction  shall  be  20  percent; 

(F)  In  the  case  of  a  debt  security  not 
in  default  which  has  a  fixed  rate  of  in¬ 
terest  and  a  fixed  maturity  date  and 
which  is  convertible  into  an  equity  secu¬ 
rity,  the  deduction  shall  be  as  follows: 
If  the  market  value  is  90  percent  or  more 
of  the  face  value,  the  deduction  shall  be 
30  percent  of  the  market  value,  but  in 
no  event  shall  such  deduction  reduce  the 
value  of  such  security  below  80  percent 
of  face  value  for  the  purposes  of  this 
rule;  if  the  market  value  is  below  the 
face  value  by  more  than  10  percent  but 


not  more  than  30  percent,  the  deduc¬ 
tion  shall  be  a  percentage  of  market 
value  equal  to  the  percentage  by  which 
the  market  value  is  below  the  face  value; 
if  the  market  value  is  30  percent  or  more 
below  the  face  value,  the  deduction  shall 
be  30  percent. 

(G)  On  all  other  securities,  except  as 
provided  for  in  subdivision  (viii)  the  de¬ 
duction  shall  be  30  percent;  Provided, 
however,  That  such  deduction  need  not 
be  made  in  the  case  of  (1)  a  security 
which  is  convertible  into  or  exchangeable 
for  other  securities  within  a  period  of 
90  days,  subject  to  no  conditions  other 
than  the  payment  of  money,  and  the 
other  securities  into  which  such  secu¬ 
rity  is  convertible,  or  for  which  it  is  ex¬ 
changeable,  are  short  in  the  accounts 
of  such  broker  or  dealer  or  partner,  or 
(2)  a  security  which  has  been  called  for 
redemption  and  which  is  redeemable 
within  90  days. 

(H)  For  securities  (other  than  ex¬ 
empted  securities,  nonconvertible  debt 
securities,  and  cumulative  nonconvertible 
preferred  securities)  which  are  not:  (I) 
Trade  on  a  national  securities  exchange, 
or  (2)  designated  as  “OTC  Margin 
Stock”  pursuant  to  paragraph  (c)(1)  of 
Regulation  T  of  the  Federal  Reserve 
Board,  or  (3)  listed  on  “NASDAQ”  or 
( 4 )  redeemable  shares  of  registered  in¬ 
vestment  companies,  the  deduction  shall 
be  as  follows: 

( i )  In  cases  where  there  are  regular 
quotations,  in  an  interdealer  quotations 
system  for  the  securities  by  three  or 
more  independent  market  makers  and 
where  each  such  quotation  represents  a 
bona  fide  offer  to  brokers  and  dealers 
to  both  buy  and  sell  in  reasonable  quan¬ 
tities  at  stated  prices,  the  deduction  shall 
be  30  percent; 

(it)  In  cases  where  there  are  regular 
quotations  in  an  interdealer  quotation 
system  for  the  securities  by  less  than 
three  independent  market  makers  and 
where  each  such  quotation  represents 
a  bona  fide  offer  to  brokers  and  dealers 
to  both  buy  and  sell  in  reasonable  quan¬ 
tities,  at  stated  prices,  the  deduction  shall 
be  40  percent: 

(I)  Where  the  broker  or  dealer  can 
demonstrate  that  there  is  sufficient  liq¬ 
uidity  for  any  securities  long  or  short  in 
the  capital,  proprietary  or  other  accounts 
of  the  broker  or  dealer  subject  to  a  de¬ 
duction  required  by  paragraph  (c)(1) 
.(viii)  of  this  section,  such  deduction  upon 
a  proper  showing  may  be  appropriately 
decreased,  but  in  no  case  shall  such  de¬ 
duction  be  less  than  30  percent. 

( J)  In  the  case  of  securities  of  a  single 
class  or  series,  other  than  “exempted 
securities”  or  redeemable  shares  of  reg¬ 
istered  investment  companies,  held  in 
any  of  the  capital,  proprietary,  and  other 
accounts  of  a  broker  or  dealer,  which 
have  a  market  value  of  more  than  10 
percent  of  the  “net  capital”  of  a  broker 
or  dealer  before  the  application  of  para¬ 
graph  (c)  (2)  (iii)  of  this  section,  there 
shall  be  an  additional  deduction  from 
net  worth  equal  to  50  percent  of  the  per¬ 
centage  deduction  otherwise  provided  by 
this  subparagraph  on  that  portion  of  the 
securities  position  in  excess  of  10  percent 


of  the  “net  capital”  of  the  broker  or 
dealer  before  the  application  of  para¬ 
graph  (c)  (2)  (iii)  of  this  section:  Pro¬ 
vided,  however.  That  such  additional  de¬ 
duction  shall  be  applied  in  the  case  of 
equity  securities,  only  on  the  market 
value  in  excess  of  $10,000  or  the  market 
value  of  500  shares,  whichever  is  greater, 
or  $25,000  in  the  case  of  a  debt  security. 

(iv)  Deducting  30  percent  of  the  mar¬ 
ket  value  of  all  “long”  and  all  “short” 
future  commodity  contracts  (other  than 
those  contracts  representing  spreads  or 
straddles  in  the  same  commodity  and 
those  contracts  offsetting  or  hedging  any 
“spot”  commodity  positions)  carried  in 
the  capital,  proprietary,  or  other  ac¬ 
counts  of  the  broker  or  dealer  and,  if 
such  broker  or  dealer  is  a  partnership, 
in  the  accounts  of  partners  as  hereinafter 
defined ; 

(v)  Deducting  30  percent  of  the  market 
value  of  spot  commodities  long  or  short 
in  the  capital,  proprietary,  and  other 
accounts  of  the  broker  or  dealer  and  in 
customer's  accounts  liquidating  to  a 
deficit.  However,  the  deduction  shall  be 
10  percent  of  the  market  value  of  the 
spot  commodities  to  the  extent  they  are 
hedged  by  future  commodity  contracts 
in  the  same  commodity. 

(vi)  Deducting  the  total  of  credit  lines 
granted  by  the  broker  or  dealer  in  “trade” 
accounts,  with  net  long  positions  or  in 
“trade”  accounts  with  net  short  posi¬ 
tions,  whichever  is  greater  plus  any 
credit  lines  granted  on  open  commodity 
contracts  in  “trade”  accounts  with  no  net 
long  or  net  short  position  (in  computing 
the  credit  line  granted  in  the  case  of  each 
account,  disregard  the  amount  of  the 
equity  or  deficit  therein).  For  the  pur¬ 
pose  of  this  subsection  “trade”  accounts 
shall  mean  an  account  for  a  business  en¬ 
tity  engaged  regularly  in  the  producing, 
importing,  or  processing  of  the  com¬ 
modity  or  the  byproducts  thereof  for 
which  the  credit  line  is  granted. 

(vii)  Deducting  the  total  amount  by 
which  the  daily  limit  fluctuation  of  all 
future  commodity  contracts  carried  for 
a  customer's  account  or  accounts  con¬ 
trolled  by  a  customer  exceeds  10  percent 
of  the  net  worth  of  the  broker  or  dealer. 
Contracts  in  each  customer’s  account 
representing  purchases  and  sales  of*  a 
like  amount  of  the  same  commodity  in 
the  same  market  in  the  same  crop  year 
may  be  eliminated.  The  daily  limit  fluctu¬ 
ations  for  future  contracts  effected  in 
foreign  markets  is  to  be  considered  the 
same  as  if  such  contracts  had  been  ef¬ 
fected  in  a  domestic  market; 

(viii)  Deducting  the  amount  of  cash 
required  to  provide  margin  on  all  future 
commodity  contracts  in  customer  ac¬ 
counts  equal  to  the  amount  necessary, 
after  application  of  outstanding  margin 
calls  not  met  within  2  business  days,  to 
restore  the  original  margin  required  by 
the  relevant  commodity  exchange  or 
clearinghouse,  whichever  is  greater,  per 
contract,  when  the  original  margin  has 
been  depleted  by  50  percent; 

(ix)  Deducting  the  amount  of  the  cash 
required  to  provide  margin  equal  to  20 
percent  of  the  market  value  in  each  cus- 
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tomer’s  account  with  equity,  containing 
spot  commodity  positions,  evidenced  by 
warehouse  receipts.  Issued  by  a  ware¬ 
house  licensed  by  a  commodity  exchange, 
which  are  the  result  of  a  future  contract 
tendered  through  an  exchange  and  which 
are  not  more  than  90  days  old,  but  are  not 
hedged  by  future  contracts  in  the  same 
commodity.  The  margin  required  shall 
be  100  percent  and  the  amount  of  the 
deduction  required  herein  shall  be  the 
amount  required  to  provide  margin  equal 
to  100  percent  where  warehouse  receipts 
evidencing  spot  commodity  positions  are 
more  than  90  days  old  or  where  the  ware¬ 
house  receipt  is  not  issued  by  a  warehouse 
licensed  by  a  commodity  exchange. 

(x)  Deducting  the  amount  of  the  cash 
required  to  provide  margin  equal  to  10 
percent  of  the  market  value  in  each  cus¬ 
tomer’s  combined  account  with  equity 
when  such  account  contains  spot  com¬ 
modity  positions,  evidenceed  by  ware¬ 
house  receipts,  issued  by  a  warehouse  li¬ 
censed  by  a  commodity  exchange,  which 
are  the  result  of  future  contracts  ten¬ 
dered  through  an  exchange  and  which 
are  not  more  than  90  days  old,  and 
hedged  by  future  contracts  in  the  same 
commodity.  The  margin  required  shall  be 
100  percent  and  the  amount  of  the  de¬ 
duction  required  herein  shall  be  the 
amount  required  to  provide  margin  equal 
to  100  percent,  where  warehouse  receipts 
evidencing  spot  commodity  positions  are 
more  than  90  days  old  or  where  the  ware¬ 
house  receipt  is  not  issued  by  a  ware¬ 
house  licensed  by  a  commodity  exchange; 

(xi)  Deducting  an  amount  equal  to  1% 
percent  of  the  market  value  of  the  total 
long  or  total  short  futures  contracts  in 
each  commodity,  whichever  is  greater, 
carried  for  all  customers. 

(xii)  Deducting  the  amount  of  cash  re¬ 
quired  to  meet  the  maintenance  margin 
requirements  for  securities  including  op¬ 
tions  of  any  regulatory  or  self-regulatory 
authority  or  exchange  to  whose  author¬ 
ity  the  broker  or  dealer  is  subject; 

(xiii)  Deducting,  in  the  case  of  a 
broker  or  dealer  who  has  open  contract¬ 
ual  commitments,  the  respective  deduc¬ 
tions  as  specified  in  paragraph  (c)  (2) 
(iii)  of  this  section  from  the  value  (which 
shall  be  the  market  value  whenever  there 
is  a  market)  of  each  net  long  and  each 
net  short  position  contemplated  by  any 
existing  contractual  commitment  in  the 
capital,  proprietary,  and  other  accounts 
of  the  broker  or  dealer  and,  if  such  broker 
or  dealer  is  a  partnership,  in  accounts 
of  partners  as  hereinafter  defined:  Pro¬ 
vided,  however.  That  the  deduction  with 
respect  to  any  single  commitment  shall 
be  reduced  by  the  unrealized  profit,  in 
an  amount  not  greater  than  the  deduc¬ 
tion  provided  for  in  paragraph  (c)  (2) 
(iii)  of  this  section  (or  increased  by  the 
unrealized  loss),  in  such  commitment; 
and  that  in  no  event  shall  an  unrealized 
profit  on  any  closed  transactions  operate 
to  increase  net  capital. 

(xlv)  Excluding  liabilities  of  the  broker 
or  dealer  which  are  subordinated  to  the 
claims  of  general  creditors  pursuant  to 
a  satisfactory  subordination  agreement 


as  hereinafter  defined,  subject  to  the 
limitations  in  paragraph  (c)(17)  of  this 
section; 

(xv)  Deducting,  in  the  case  of  a  broker 
or  dealer  who  is  a  sole  proprietor  .  the 
excess  of  (A)  liabilities  which  have  not 
been  incurred  in  the  course  of  business 
as  a  broker  or  dealer  over  (B)  assets  not 
used  in  the  business. 

(xvi)  Deducting  100  percent  of  the 
market  value  of  each  item  in  the  securi¬ 
ties  failed  to  deliver  account  which  is 
outstanding  30  calendar  days  or  longer. 

(xvil)  In  the  case  of  securities  for 
which  there  is  no  ready  market  as  de¬ 
fined  in  paragraph  (c)  (15)  of  this  sec¬ 
tion,  and  securities  which  cannot  be 
publicly  offered  and  sold  because  of  stat¬ 
utory,  regulatory,  or  contractual  ar¬ 
rangement  or  other  restrictions,  the 
deduction  shall  be  100  percent. 

(xviii)  An  additional  deduction  from 
net  worth  shall  be  required  equal  to  50 
percent  of  the  percentage  deduction 
otherwise  provided  by  paragraph  (c)  (2) 
(iii)  of  this  section  and  required  by 
paragraph  (c)  (2)  (xiii)  of  this  section  on 
that  portion  of  the  market  value  of  the 
net  long  or  net  short  positions  contem¬ 
plated  on  all  wen  contractual  commit¬ 
ments  in  options  endorsed  or  written  in 
any  security  as  well  as  all  other  long  or 
short  positions  in  such  security  in  the 
capital,  proprietary,  or  other  accounts  of 
the  broker  or  dealer  which,  when  aggre¬ 
gated.  exceed  10  percent  of  the  net  cap¬ 
ital  of  the  broker  or  dealer  before  the 
application  of  paragraph  (c)  (2)  (iii)  of 
this  section;  Provided,  however.  That  the 
deduction  with  respect  to  any  single 
commitment  in  such  options  shall  be  in¬ 
creased  by  the  unrealized  loss  in  such 
commitment.  Provided,  further.  That  if 
a  broker-dealer  is  required  to  take  a  de¬ 
duction  from  net  worth  under  this  sub¬ 
division  in  a  particular  security,  no  fur¬ 
ther  deduction  in  such  security  shall  be 
required  by  reason  of  the  provisions  of 
paragraph  (c)  (2)  (iii)  (J)  of  this  section. 

(3)  The  term  “exempted  securities” 
shall  mean  those  securities  specifically 
defined  as  exempted  securities  in  sec¬ 
tion  3(a)  (12)  of  the  Act; 

(4)  The  term  “accounts  of  partners,” 
where  the  broker  or  dealer  is  a  partner¬ 
ship,  shall  mean  accounts  of  partners 
who  have  agreed  in  writing  that  the 
equity  in  such  accounts  maintained  with 
such  partnership  shall  be  included  as 
partnership  property;  and  shall  be  sub¬ 
ordinated  pursuant  to  the  provisions  of 
paragraph  (c)  (7)  of  this  section. 

(5)  The  term  “contractual  commit¬ 
ments”  shall  include  underwriting, 
when-issued,  when-distributed,  and  de¬ 
layed  delivery  contracts,  endorsements 
of  puts  and  calls,  commitments  in  for¬ 
eign  currencies,  and  spot  (cash)  com¬ 
modities  contracts,  but  shall  not  include 
uncleared  regular  way  purchases  and 
sales  of  securities  and  contracts  in  com¬ 
modities  futures;  a  series  of  contracts  of 
purchase  or  sale  of  the  same  security 
conditioned.  If  at  all,  only  upon  issu¬ 
ance  may  be  treated  as  an  individual 
commitment; 

(6)  Indebtedness  shall  be  deemed  to  be 
“adequately  collateralized”  within  the 


meaning  of  this  rule,  when  the  difference 
between  the  amount  of  the  Indebtedness 
and  the  market  value  of  the  collateral 
is  sufficient  to  make  the  loan  acceptable 
as  a  fully  secured  loon  to  banks  regu¬ 
larly  making  comparable  loans  to  brok¬ 
ers  or  dealers  in  the  community; 

(7)  The  term  “satisfactory  subordina¬ 
tion  agreement”  shall  mean  a  written 
agreement  duly  executed  by  the  broker 
or  dealer  and  the  lender,  which  agree¬ 
ment  is  binding  and  enforceable  in  ac¬ 
cordance  with  its  terms  upon  the  lender, 
his  creditors,  heirs,  executors,  adminis¬ 
trators,  and  assigns,  and  which  agree¬ 
ment  satisfies  all  of  the  following 
conditions: 

(i)  The  loan  agreement  shall  be  for 
a  specified  amount,  which  amount  shall 
not  be  reduced  for  the  duration  of  the 
agreement; 

(ii)  It  effectively  subordinates  any 
right  of  the  lender  to  demand  or  receive 
payment  or  return  of  the  cash  or  securi¬ 
ties  loaned  to  the  claims  of  all  present 
and  future  creditors  of  the  broker  or 
dealer; 

(iii)  The  amount  of  the  loan  shall  be 
used  and  dealt  with  by  the  broker  or 
dealer  as  part  of  its  capital  and  shall  be 
subject  to  the  risks  of  the  business. 

(iv)  Securities  which  are  fully  paid 
for  may  be  the  subject  of  a  subordinated 
loan  to  a  broker  or  dealer  so  long  as  the 
total  market  value  of  the  securities  or  any 
cash  proceeds  arising  from  the  sale  there¬ 
of,  after  giving  effect  to  the  percentage 
deductions  required  under  paragraph 
(c)  (2)  (iii)  of  this  section  for  the  particu¬ 
lar  securities  are  not  less  than  the  speci¬ 
fied  amount  of  the  loan.  If  such  value  of 
the  securities  after  the  deductions  re¬ 
quired  under  paragraph  (c)(2)  (iii)  of 
this  section  plus  the  cash  proceeds  of 
the  sale  thereof  are  at  any  time  less 
than  the  specified  amount  of  the  loan, 
the  broker  or  dealer  must  immediately 
notify  the  self -regulatory  organization 
of  which  the  broker  or  dealer  is  a  mem¬ 
ber  and  the  lender.  Following  such 
notice : 

(A)  The  lender  may  prior  to  noon  of 
the  second  business  day  following  receipt 
of  notice  contribute  additional  cash  or 
securities  sufficient  to  bring  the  value  of 
the  securities  after  giving  effect  to  the 
percentage  deductions  required  by  para¬ 
graph  (c)  (2)  (iii)  of  this  section  plus  the 
additional  cash  contributed  up  to  an 
amount  not  less  than  the  specified 
amount  of  the  loan. 

(B)  Unless  such  additional  cash  or  se¬ 
curities  are  so  contributed  by  the  lender 
as  provided  in  paragraph  (c)  (7)  (iv)  (A> 
of  this  section,  the  broker  or  dealer  must 
at  noon  on  the  second  business  day  fol¬ 
lowing  notice  to  the  lender  sell  such  of 
the  securities  as  may  be  necessary  to 
bring  the  value  of  the  remaining  securi¬ 
ties  after  giving  effect  to  the  percentage 
deductions  required  by  paragraph  (c)  (2) 
(iii)  of  this  section  plus  the  cash  proceeds 
of  the  sale  of  the  securities  up  to  an 
amount  not  less  than  the  specified 
amount  of  the  loan.  The  broker  or  dealer 
may  not  purchase  for  Its  own  account  any 
securities  subject  to  such  a  sale. 
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(C)  Notwithstanding  paragraph  (c)  (7) 

(iv)  (B)  of  this  section,  the  broker  or 
dealer  may  in  lieu  of  selling  the  securi¬ 
ties  so  contributed  reduce  the  amount  of 
the  loan  by  an  amount  no  greater  than 
15  percent  of  the  face  amount  thereof; 
Provided,  however.  That  such  reduction 
of  the  amount  of  the  loan  does  not  have 
the  effect  of  causing  the  aggregate  in¬ 
debtedness  of  the  broker  or  dealer  to 
exceed  1,000  percent  of  his  net  capital; 
and  Provided  further,  That  no  single 
loan  shall  be  permitted  to  be  reduced  by 
more  than  15  percent  of  the  original  face 
amount  of  the  loan.  Where  the  face 
amount  of  the  loan  has  been  reduced  as 
provided  for  in  this  subdivision  any  fur¬ 
ther  reduction  of  the  value  of  securities 
contributed  after  giving  effect  to  the 
percentage  deduction  required  under  par¬ 
agraph  (c)  (2)  (iii)  of  this  section,  below 
the  face  amount  of  the  loan  shall  be  sub¬ 
ject  to  the  requirements  of  paragraph 
(c)(7)(iv)  (A)  and  (B)  of  this  section, 

(v)  The  right  of  a  subordinated  lender 
who  is  an  insider  to  demand  or  receive 
payment  or  return  of  the  amount  loaned 
or  the  collateral  pledged  under  the  agree¬ 
ment  shall  be  effectively  subordinated  to 
the  claims  and  demands  of  all  outsider 
subordinated  lenders  as  well  as  all  pres¬ 
ent  and  future  creditors  of  the  broker 
or  dealer. 

(vi)  In  the  case  of  a  subordination 
agreement  between  a  broker-dealer  and 
an  insider  the  maturity  date  of  the  in¬ 
debtedness  must  be  not  less  than  3 
years  from  the  execution  date  of  the 
agreement.  In  the  case  of  a  subordina¬ 
tion  agreement  with  an  outsider  the 
maturity  date  of  the  indebtedness  must 
be  not  less  than  2  years  from  the  execu¬ 
tion  date  of  the  agreement.  The  agree¬ 
ment  shall  not  provide  for  acceleration  of 
the  maturity  or  otherwise  shortening 
such  maturity  dates  required  by  this 
rule.  Any  acceleration  provisions,  if  not 
prohibited  by  this  rule  must  be  exe¬ 
cuted  on  not  less  than  6  months  written 
notice  to  the  broker  or  dealer. 

(vii)  In  the  case  of  a  loan  otherwise 
subject  to  a  satisfactory  subordination 
agreement,  50  percent  of  the  amount  of 
the  loan  shall  be  deducted  from  net  cap¬ 
ital  90  days  prior  to  the  maturity  date 
of  the  agreement  and  100  percent  de¬ 
ducted  thereafter,  except  in  the  cases 
where  (A)  the  broker  or  dealer  can 
demonstrate  that  the  lender  or  some 
other  party  has  executed  another  sat¬ 
isfactory  subordination  agreement  that 
is  at  least  equal  in  amount  to  the 
agreement  reaching  maturity  and  that 
such  new  agreement  will  take  effect 
simultaneously  with  the  expiration  of 
the  matured  agreement  or  (B)  the 
lender  cannot  withdraw  such  loan  by 
reason  of  the  provisions  of  paragraph 
(c)  (7)  (viii)  of  this  section. 

(viii)  The  loan  shall  not  be  repaid  if 
the  effect  thereof  would  be  that  aggre¬ 
gate  indebtedness  of  the  broker  or  dealer 
exceeds  1,200  per  centum  of  his  net 
capital  or  his  net  capital  would  fail  to 
meet  120  percent  of  the  minimum  dollar 
amount  required  by  this  rule.  The  obliga¬ 
tion  of  the  broker  or  dealer  to  repay  the 


loan  shall  be  postponed  until,  after  giv¬ 
ing  effect  to  such  payment  and  the  pay¬ 
ment  of  any  other  loan  whose  maturity 
date,  whether  normal  or  accelerated,  falls 
due  on  or  before  the  maturity  date  of 
such  loan  or  on  or  before  the  payment 
of  such  loan,  the  aggregate  indebtedness 
of  the  broker  or  dealer  would  not  ex¬ 
ceed  1,200  per  centum  of  its  net  capital 
or  its  net  capital  would  equal  or  exceed 
the  minimum  dollar  amount  required  by 
this  rule  by  more  than  120  percent. 

(ix)  The  agreement  shall  not  be  sub¬ 
ject  to  cancellation  by  either  party  and 
the  loan  shall  not  be  repaid  and  the 
agreement  shall  not  be  terminated, 
rescinded,  or  modified  by  mutual  con¬ 
sent  or  otherwise  if  the  effect  thereof 
would  be  to  render  the  agreement  incon¬ 
sistent  with  the  conditions  of  this  rule. 

(x)  Each  broker  or  dealer  shall  im¬ 
mediately  notify  the  Commission  and  the 
self-regulatory  organization  of  which  it 
is  a  member  at  least  6  months  prior  to 
maturity  of  any  loan  if  after  giving  effect 
to  the  payment  of  the  loan  the  aggre¬ 
gate  indebtedness  of  the  broker  or  dealer 
net  capital  or  its  net  capital  would  fail 
to  equal  the  specified  minimum  dollar 
amount  required  by  the  rule. 

(xi)  No  default  in  the  payment  of  in¬ 
terest  or  in  the  performance  of  any  cov¬ 
enant  or  condition  by  the  broker  or 
dealer  shall  have  the  effect  of  accelerat¬ 
ing  the  maturity  of  the  indebtedness. 

(xii)  Any  notes  or  written  instruments 
evidencing  the  indebtedness  shall  bear  on 
their  face  an  appropriate  legend  stating 
that  such  notes  or  instruments  are  is¬ 
sued  subject  to  the  provisions  of  a  sub¬ 
ordination  agreement  which  shall  be 
adequately  referred  to  and  incorporated 
by  reference. 

(xiii)  The  broker  or  dealer  shall  have 
the  right  to; 

(A)  Deposit  any  cash  proceeds  of  a 
subordinated  loan  in  an  account  or  ac¬ 
counts  in  its  own  name  in  any  bank  or 
trust  company. 

(B)  Without  notice  to  pledge,  repledge, 
hypothecate,  rehypothecate,  any  or  all  of 
the  collateral  in  a  subordinated  agree¬ 
ment,  separately  or  in  common  with 
other  securities  or  property,  to  secure  in¬ 
debtedness  of  the  broker  or  dealer. 

(C)  Lend  to  itself  or  others  any  or  all 
of  the  collateral. 

(D)  The  securities  or  other  property 
loaned  to  the  broker  or  dealer  pursuant 
to  the  subordinated  agreement  may  in 
all  respects  be  used  and  dealt  with  as  part 
of  his  capital  and  shall  be  subject  to  the 
risks  of  the  business. 

(xiv)  All  securities  subject  to  a  sub¬ 
ordinated  agreement  must  be  held  by  the 
broker  or  dealer  in  its  own  name  or  in 
the  name  of  its  nominee;  and 

(xv)  Two  copies  of  such  agreement, 
and  of  any  notes  or  written  instruments 
evidencing  the  indebtedness,  are  filed, 
within  10  days  after  such  agreement  1s 
entered  into,  with  the  regional  office  of 
the  Commission  for  the  region  in  which 
the  broker  or  dealer  maintains  his  princi¬ 
pal  place  of  business,  or  to  the  self- 
regulatory  body  designated  by  the  Com¬ 
mission,  together  with  a  statement  of  the 
full  name  and  address  of  the  lender,  the 


business  relationship  of  the  lender  to  the 
broker  or  dealer,  and  whether  the  broker 
or  dealer  carried  funds  or  securities  for 
the  lender  at  or  about  the  time  the  agree¬ 
ment  was  entered  into. 

(xvi)  For  the  purpose  of  enabling  a 
broker  or  dealer  to  participate  as  an 
underwriter  with  respect  to  a  public  of¬ 
fering  of  securities  in  compliance  with 
net  capital  requirements  of  this  rule  a 
broker  or  dealer  shall  be  permitted  in 
any  12-month  period  to  incur  indebted¬ 
ness  subject  to  a  satisfactory  subordina¬ 
tion  agreement  on  a  temporary  basis 
which  shall  bear  a  maturity  date  no  less 
than  45  days  from  the  date  of  such  sub¬ 
ordination  agreement:  Provided,  how¬ 
ever,  That  this  temporary  relief  shall 
not  apply  to  a  broker  or  dealer  if,  within 
the  12  months  prior  to  incurring  such 
subordinated  indebtedness  he  has  been 
subject  to  any  of  the  reporting  provisions 
of  Rule  17a-ll  under  the  Act  irrespective 
of  his  compliance  with  such  provisions 
and,  Provided  further,  That  immediately 
prior  to  incurring  such  subordinated  in¬ 
debtedness  his  ratio  of  aggregate  indebt¬ 
edness  to  net  capital  is  not  above  1,000 
percent  and  that  the  amount  of  his  sub¬ 
ordinated  indebtedness  does  not  exceed 
the  limits  specified  in  paragraph  (c)  (17) 
of  this  section.  Such  temporary  subordi¬ 
nated  indebtedness  shall  not  be  subject 
to  any  cancellation  or  acceleration  provi¬ 
sions  by  mutual  consent  or  otherwise  and 
shall  not  be  withdrawn  if  the  effect 
thereof  would  cause  aggregate  indebted¬ 
ness  of  the  broker  or  dealer  to  exceed 
1,200  percent  of  his  net  capital. 

(8)  The  term  “customer”  shall  mean 
every  person  except  the  broker  or  dealer : 
Provided,  however.  That  partners  who 
maintain  “accounts  of  partners”  as  here¬ 
in  defined  shall  not  be  deemed  to  be  cus¬ 
tomers  insofar  as  such  accounts  are  con¬ 
cerned. 

(9)  The  term  “market  makers”  shall 
mean  a  dealer,  who,  with  respect  to  a 
particular  security  (i)  regularly  pub¬ 
lishes  bona  fide,  competitive  bid  and  offer 
quotations  in  a  recognized  interdealer 
quotation  system,  (ii)  furnishes  bona 
fide  competitive  bid  and  offer  quotations 
to  other  brokers  and  dealers  on  request, 
and  (iii)  is  ready,  willing,  and  able  to 
effect  transactions  in  reasonable  quan¬ 
tities  at  his  quoted  prices,  with  other 
brokers  and  dealers. 

(10)  The  term  “associated  person” 
shall  have  the  same  meaning  as  that 
stated  in  section  3(a)  (18)  of  the  Securi¬ 
ties  Exchange  Act  of  1934. 

(11)  The  term  “immediate  family” 
shall  include  parents,  mother-in-law  or 
father-in-law,  husband  or  wife,  brother 
or  sister,  brother-in-law  or  sister-in-law, 
children,  or  any  relative  living  in  the 
same  household  as  the  broker  or  dealer 
or  to  whose  support  the  broker  or  dealer 
or  person  associated  with  the  broker  or 
dealer,  contributes  directly  or  indirectly. 

(12)  The  term  “insider  subordinated 
lender”  shall  mean  any  lender  executing 
a  subordination  agreement  pursuant  to 
the  provisions  of  this  rule  who  is  an 
associated  person  of  the  borrowing  mem¬ 
ber  as  defined  in  paragraph  (c)(10)  of 
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this  section  or  a  member  of  the  imme- 
idate  family  of  such  person  as  defined 
in  paragraph  (c)  (11)  of  this  section. 

(13)  The  term  “outsider  subordinated 
lender”  shall  mean  any  lender  other 
than  an  insider  subordinated  lender 
executing  a  satisfactory  subordination 
r  greement  pursuant  to  the  provisions  of 
this  paragraph. 

(14)  A  broker  or  dealer  is  deemed  to 
‘‘promptly  transmit”  all  funds  and  to 
‘  promptly  deliver”  all  securities  within 
the  meaning  of  paragraphs  (a)(4)  and 
<a)  (5)  of  this  section  where  such  trans¬ 
mission  or  delivery  is  made  no  later  than 
noon  of  the  next  business  day  after  the 
receipt  of  such  funds  or  securities. 

( 15)  The  term  “ready  market”  shall  in¬ 
clude  a  recognized  established  securities 
market  in  which  there  exists  independent 
bona  fide  offers  to  buy,  so  that  a  realiz¬ 
able  price,  reasonably  related  to  the  last 
sales  price,  can  be  determined  for  the 
particular  security  almost  instantane¬ 
ously  and  where  payment  will  be  received 
in  settlement  of  a  sale  within  a  relatively 
short  time  conforming  to  trade  custom. 

(16)  For  the  purpose  of  this  rule 
“clearing  agency”  shall  include  any  per¬ 
son  who  acts  as  intermediary  among  par¬ 
ticipants  in  making  payments  or  deliver¬ 
ies  in  connection  with  transactions  in 
securities  or  who  engaged  in  providing 
facilities  for  participants  for  netting  of 
purchases  and  sales  of  specific  securities 
to  reduce  the  number  of  settlements  of 
individual  transactions,  or  the  allocation 
of  cash  and  securities  settlement  respon¬ 
sibilities  among  itself  and  participants. 
Such  term  also  means  a  person  who  is  a 
custodian  of  securities  in  accordance 
with  a  system  for  the  central  handling  of 
securities  whereby  all  securities  of  a 
particular  class  or  series  of  any  issuer 
deposited  within  the  system  are  treated 


as  fungible  and  may  be  transferred  or 
pledged  by  bookkeeping  entry  without 
physical  delivery  thereof. 

(17)  The  amount  of  subordinated  in¬ 
debtedness  which,  under  paragraph  (c) 
(1)  (vii)  of  this  section,  may  be  excluded 
from  aggregate  indebtedness  or  which, 
under  paragraph  (c)  (2)  (xiv)  of  this  sec¬ 
tion  may  be  excluded  from  the  liabilities 
of  a  broker  or  dealer  in  computing  net 
capital  and  the  amount  by  which  the 
addition  to  net  worth  of  equities  in  the 
accounts  of  partners  as  provided  in 
paragraph  (c)  (2)  (i)  of  this  section  is 
to  be  limited  shall  be  determined  as  fol¬ 
lows:  The  amount  of  such  indebtedness 
shall,  in  the  case  of  a  corporation,  be 
added  to  paid-in  capital,  capital  surplus, 
retained  earnings,  and  other  capital 
accounts  of  the  corporation,  and  the  sum 
thereof  shall  be  designated  as  the  “cor¬ 
porate  debt-equity  total”:  and  in  the 
case  of  a  partnership,  such  amounts  of 
indebtedness  and  equities  in  the  accounts 
of  partners  as  hereinbefore  defined, 
shall  be  added  to  the  capital  accounts  of 
the  partnership  and  the  sum  thereof 
shall  be  designated  as  the  “partnership 
debt-equity -total”;  and,  in  the  case  of  a 
sole  proprietor,  such  amounts  of  in¬ 
debtedness  shall  be  added  to  the  capital 
or  proprietary  accounts  of  the  sole  pro¬ 
prietorship  and  the  sum  thereof  shall  be 
designated  as  the  “sole  proprietorship 
debt-equity  total.”  If  the  amounts  of 
such  subordinated  indebtedness  and,  in 
the  case  of  partnership,  equities  in  the 
accounts  of  partners  as  hereinbefore  de¬ 
fined,  exceed  70  percent  of  such  corpo¬ 
rate  debt-equity  total,  or  partnership 
debt-equity  total,  or  sole  proprietorship 
debt-equity  total,  as  the  case  may  be,  for 
a  period  in  excess  of  90  days,  then  such 
excess  of  subordinated  indebtedness  and 
in  the  case  of  a  partnership,  equities  in 
the  accounts  of  partners  as  hereinbefore 


defined,  shall  not  be  excluded  from  the 
liabilities  of  the  broker  or  dealer  in  the 
computation  of  net  capital,  and  shall  not 
under  paragraph  (c)  (2)  (i)  of  this  sec¬ 
tion,  be  added  to  net  worth  as  equities 
in  the  accounts  of  partners. 

(d)  No  proprietary  capital  whether  in 
the  form  of  capital  contributions  by 
partners,  or  represented  by  stock,  paid-in 
capital,  capital  surplus,  retained  earn¬ 
ings  or  otherwise  may  be  withdrawn  by 
action  of  a  stockholder  or  partner,  or  by 
redemption  or  repurchase  of  shares  of 
stock  by  the  broker  or  dealer  or  through 
the  payment  of  dividends  or  any  similar 
distribution,  if  the  effect  thereof  would 
be  that  aggregate  indebtedness  of  the 
broker  or  dealer  would  exceed  1,000  per¬ 
cent  of  his  net  capital,  his  net  capital 
would  fail  to  equal  or  120  percent  of  the 
minimum  dollar  amount  required  by  this 
rule,  or  if  it  would  cause  subordinated 
indebtedness  or  equities  in  the  accounts 
of  partners,  as  hereinbefore  defined,  to 
exceed  50  percent  of  the  corporate,  part¬ 
nership,  or  sole  proprietorship  debt- 
equity  total  as  defined  in  paragraph  (c) 
(17)  of  this  section  or  while  such  con¬ 
dition  exists. 

All  interested  persons  are  invited  to 
submit  their  views  in  writing  on  this 
proposal  to  amend  Rule  15c3-l  within 
90  days  after  the  date  hereof,  to  Lee  A. 
Pickard,  Associate  Director,  Division  of 
Market  Regulation.  Securities  and  Ex¬ 
change  Commission,  500  North  Capitol 
Street  NW.,  Washington  DC  20549.  All 
such  communications  should  bear  the  file 
No.  S7-460  and  will  be  available  for 
public  inspection. 

By  the  Commission. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

December  5, 1972. 

[FR  Doc.73-48  Filed  1-2-73:8:45  amj 
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DEPARTMENT  OF  STATE 

Agency  for  International  Development 
RESEARCH  ADVISORY  COMMITTEE 
Notice  of  Meeting 

Pursuant  to  Executive  Order  11671  and 
the  provisions  of  section  10(a)  (2) ,  Public 
Law  92-463,  Federal  Advisory  Committee 
Act,  (which  become  effective  on  Jan.  5, 
1973) ,  notice  is  hereby  given  of  the  meet¬ 
ing  of  the  Research  Advisory  Committee 
(RAC)  on  January  8  and  9,  1973,  at  the 
State  Department,  New  State  Building, 
Room  1107,  to  review,  appraise,  and  make 
recommendations  to  the  Administrator, 
AID,  concerning  proposals  for  research 
contracts  in  the  fields  of  agricultural 
water  management,  agricultural  crop 
breeding,  fertilizer  technology,  human 
nutrition,  mineralogy,  and  housing  tech¬ 
nology.  The  meeting  will  be  closed  to  the 
public  pursuant  to  the  provisions  of  sec¬ 
tion  13(d),  Executive  Order  11671;  sec¬ 
tion  10(b),  Federal  Advisory  Committee 
Act,  and  the  Administrator’s  determina¬ 
tion  made  pursuant  thereto.  Dr.  Erven 
Long,  Associate  Assistant  Administrator 
is  designated  as  the  AID  representative 
at  the  meeting. 

John  A.  Hannah, 
Administrator. 

December  21,  1972. 

|FR  Doc.73-161  Filed  l-2-73;8:45  ami 


RESEARCH  ADVISORY  COMMITTEE 
Determination  Closing  Meeting 

A  meeting  of  the  Research  Advisory 
Committee  for  the  Agency  for  Interna¬ 
tional  Development  will  be  held  on  Jan¬ 
uary  8  and  9,  1973.  The  purpose  of  the 
meeting  will  be  to  consider  and  formu¬ 
late  recommendations  to  the  agency 
with  respect  to  specific  research  projects 
proposed  to  be  performed  by  specific  or¬ 
ganizations  or  institutions  in  the  fields 
of  agricultural  water  management,  agri¬ 
cultural  breeding,  fertilizer  technology, 
human  nutrition,  mineralogy,  and  hous¬ 
ing  technology. 

I  hereby  determine,  pursuant  to  sub¬ 
section  10(d)-  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  that 
the  meeting  will  consist  of  an  exchange 
of  opinions,  that  the  discussion  if  written 
would  fall  within  exemption  (5)  of  5 
U.S.C.  552(b)  and  that  it  is  essential  to 
close  such  meeting  to  protect  the  free 
exchange  of  internal  views  and  to  avoid 
undue  interference  with  committee 
operations. 

John  A.  Hannah, 

Administrator. 

December  21,  1972. 

]FR  Doc.73-162  Filed  l-2-73;8:45  am] 


DEPARTMENT  OF  THE 
TREASURY 

Office  of  the  Secretary 

REVENUE  SHARING  ALLOCATIONS 

Availability  of  Entitlement  Data 

The  data  used  by  the  Department  of 
the  Treasury  in  calculating  revenue¬ 
sharing  allocations  for  each  State  gov¬ 
ernment  and  unit  of  local  government 
pursuant  to  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Public  Law  92- 
512)  for  the  first  entitlement  period 
(January  1,  through  June  30,  1972)  has 
been  provided  to  each  government.  Col¬ 
lective  data  for  all  of  the  units  of  gov¬ 
ernment  receiving  revenue-sharing 
funds  will  be  available  from  the  Super¬ 
intendent  of  Documents,  Government 
Printing  Office,  Washington,  D.C.  20402. 

This  data  has  been  compiled  by  the 
Bureau  of  the  Census,  and  definitions  of 
each  data  element  are  provided  in  this 
notice.  If  recipient  governments  have 
reason  to  believe  that  there  are  errors 
in  this  data,  relative  to  these  definitions 
and  effective  dates,  they  should  so  in¬ 
form  the  Department  in  writing  and  pro¬ 
vide  the  Department  with  whatever  sub¬ 
stantiating  evidence  is  available  to 
them  no  later  than  February  12,  1973. 
If  the  Department  has  not  been  so  in¬ 
formed  before  that  date,  the  data  ele¬ 
ments  published  will  be  determined  to 
be  correct  and  as  such  will  constitute  a 
final  determination  by  the  Department. 

Upon  receipt  of  any  written  response 
from  recipient  governments  the  De¬ 
partment  will,  as  timely  as  practicable, 
confer  with  the  Bureau  of  the  Census  to 
substantiate  or  correct  all  data  ques¬ 
tioned  and  the  recipient  governments 
will  be  advised  of  the  Department’s  find¬ 
ings.  Those  findings  will  include  a  final 
determination  of  the  recipient  govern¬ 
ment's  revenue  sharing  entitlement 
unless,  within  60  days  from  the  date  of 
those  findings,  the  recipient  government 
advises  the  Department  that  there  may 
still  be  a  possibility  of  error,  and  submits 
additional  evidence  and  documentation 
supplying  the  basis  for  their  view.  Any 
such  additional  evidence  and  docu¬ 
mentation  submitted  will  be  carefully 
reviewed  and  a  final  determination  will 
be  made  by  the  Department  regarding 
the  entitlement. 

In  order  to  assure  equitable  treatment 
of  each  recipient  the  books  will  be  kept 
open  until  all  evidence  and  documenta¬ 
tion  submitted  during  the  time  periods 
referred  to  above  have  been  reviewed, 
data  determined  to  be  erroneous  cor¬ 
rected,  and  necessary  adjustments  made. 

There  is  one  instance  in  which  the 
Department  has  determined  that  the 
census  data  may  not  provide  for  equitable 


allocations.  For  cities  and  towns  of  under 
500  in  population,  the  per  capita  income 
is  subject  to  substantial  statistical  error, 
and  the  Department  has,  therefore,  de¬ 
termined  that  it  will  use  the  per  capita 
income  of  the  county  area  in  which  such 
unit  of  government  is  located  as  an  es¬ 
timate  of  the  per  capita  income  of  that 
unit. 

[seal]  Samuel  R.  Pierce,  Jr., 
General  Counsel. 

Data  Definitions  for  Intrastate 
Allocations  to  Local  Governments 

population 

Population  means  the  total  resident  popu¬ 
lation  tor  an  area  as  determined  by  the  Bu¬ 
reau  ot  the  Census  in  the  1970  Census  of 
Population.  The  census  was  conducted  pri¬ 
marily  through  self-examination.  Each  per¬ 
son  enumerated  In  the  1970  census  was 
counted  as  an  Inhabitant  of  his  usual  place 
of  residence.  This  means  the  place  where  he 
lives  and  sleeps  most  of  the  time,  which  is 
not  necessarily  his  legal  residence,  voting 
residence,  or  domicile.  Persons  without  a 
usual  place  of  residence  were  counted  where 
they  were  enumerated.  The  data  collected  is 
dated  as  of  AprU  1,  1970  and  it  relates  to 
boundaries  of  enumeration  districts  as  they 
existed  on  January  1, 1970. 

aggregate  income 

Income  or  aggregate  income  means  total 
money  income  as  defined  by  the  Bureau  of 
the  Census  in  the  1970  Census  of  Population 
and  Housing.  Information  on  money  income 
for  calendar  year  1969  was  collected  in  a  20 
percent  sample  as  part  of  the  1970  census. 

Total  income  is  the  sum  of : 

1.  Wage  or  salary  income, 

2.  Nonfarm  net  self-employment  income, 

3.  Farm  net  self-employment  income, 

4.  Social  security  or  railroad  retirement 
income, 

5.  Public  assistance  or  welfare  income, 

6.  All  other  income  such  as  interest,  divid¬ 
ends,  veterans’  payments,  pensions,  unem¬ 
ployment  Insurance,  alimony,  etc. 

The  figures  represent  the  amount  of  in¬ 
come  regularly  received  before  deductions  for 
personal  income  taxes,  social  security,  bond 
purchases,  union  dues,  medicare  deductions, 
etc. 

Receipts  from  the  following  sources  were 
not  included  as  income:  Money  received 
from  the  sale  of  personal  property:  capital 
gains;  the  value  of  Income  “in  kind”  such 
as  food  produced  and  consumed  in  the  home 
or  free  living  quarters;  withdrawal  of  bank 
deposits;  money  borrowed;  tax  refunds;  ex¬ 
change  of  money  between  relatives  living  in 
the  same  household;  gifts  and  lump  sum  in¬ 
heritances,  Insurance  payments,  and  other 
types  of  lump  sum  receipts. 

per  capita  income 

Per  capita  Income  of  any  unit  of  govern¬ 
ment,  as  defined  by  the  Bureau  of  Census 
in  the  1970  Census  of  Population  and  Hous¬ 
ing,  is  the  mean  income  computed  for  all 
persons  in  that  unit  of  government.  Per 
capita  income  was  computed  from  calendar 
year  1969  money  Income  data  which  was  col¬ 
lected  in  a  20  percent  sample  as  part  of  the 
1970  Census.  It  is  derived  by  dividing  the 
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total  Income  of  the  sample  by  the  total  popu¬ 
lation  of  the  sample. 

ADJUSTED  TAXES 

The  adjusted  taxes  for  a  unit  of  local  gov¬ 
ernment,  as  derived  from  the  special  revenue 
sharing  survey  conducted  by  the  Bureau  of 
the  Census  in  1972,  are  the  total  general 
purpose  taxes  exacted  by  the  unit  of  govern¬ 
ment  in  fiscal  year  1971  excluding  taxes  for 
schools  and  other  education  purposes.  Total 
general  purpose  taxes  include: 

1.  Property  taxes. — County,  municipal,  or 
township  taxes  on  property,  real  or  personal, 
measured  by  value. 

2.  Sales  taxes. — County,  municipal,  or 
township  taxes,  either  general  or  specific, 
on  goods  and  services,  measured  as  a  percent 
of  sales  or  receipts,  or  as  an  amount  per 
unit  sold. 

a.  General  sales  tax. 

b.  Gasoline  tax. 

c.  Liquor  tax. 

d.  Cigarette  and  tobacco  tax. 

e.  Public  utilities  tax. 

f.  Other. 

3.  License,  permits  and  other  taxes. — 
County,  municipal,  or  township  taxes  not 
included  in  items  1  and  2  above  (e.g.:  poll 
taxes,  license  and  inspection  charges  on 
occupations,  and  businesses,  animals,  ve¬ 
hicles,  etc.) 

a.  Income  payroll  or  earnings  tax. 

b.  Motor  vehicle  licenses. 

c.  Fees  retained  from  tax  collections  by 
officials  of  the  unit  of  government. 

d.  Other. 

General  purpose  taxes  do  not  Include  re¬ 
ceipts  from  service  charges,  special  assess¬ 
ments,  interest  earnings  or  fines. 

School  taxes  are  tax  revenues  of  the  unit 
of  government  which  are  allocated  for  school 
purposes.  They  include  taxes  for  current 
capital  and  debt  service  purposes  as  well  as 
amounts  collected  for  the  governmental  unit 
by  the  county  or  State  acting  as  a  collecting 
agent. 

The  general  formula  for  computing  ad¬ 
justed  taxes  is: 

Adjusted  taxes  =  total  general  purpose  taxes 
minus  school  taxes. 

When  appropriations  from  the  Govern¬ 
ments’  general  fund  to  the  school  system 
form  the  only  basis  for  determining  school 
taxes  the  following  formula  is  used: 

School  taxes  =  school  expenditures  minus 
(school  intergovernmental  revenue  plus 
school  service  charge  revenue). 

INTERGOVERNMENTAL  TRANSFERS  OF  REVENUE 

Intergovernmental  transfers  of  revenue  are 
amounts  received  by  a  unit  of  government 
from  other  governments  in  fiscal  year  1971  for 
use  in  performing  specific  functions  or  for 
general  financial  support.  This  amount  is 
derived  from  the  special  revenue  sharing 
survey  conducted  by  the  Bureau  of  the  Cen¬ 
sus  in  1972.  The  figure  Includes  grants, 
shared  taxes,  contingent  loans  and  reim¬ 
bursements  for  tuition  costs,  hospital  care, 
construction  costs,  etc.  Intergovernmental 
revenue  does  not  include  amounts  received 
from  sale  of  property,  commodities  or  utility 
services  to  other  governments. 

{FR  Doc.72-22447  Filed  12-29-72,11:21  amj 

(Dept.  Circular  Public  Debt  Series — 

No.  13-72] 

6  %  PERCENT  TREASURY  BONDS  OF 
1993 

Offering  of  Bonds 

I.  Offering  of  bonds.  1.  Hie  Secretary 
of  the  Treasury,  pursuant  to  the  author¬ 


ity  of  the  Second  Liberty  Bond  Act,  as 
amended,  invites  tenders  for  $625  mil¬ 
lion,  or  thereabouts,  of  bonds  of  the 
United  States,  designated  6%  percent 
Treasury  Bonds  of  1993.  Tenders  on  a 
competitive  or  noncompetitive  basis 
will  be  received  up  to  1:30  p.m.,  eastern 
standard  time,  Thursday,  January  4, 
1973.  The  price  for  the  bonds  will  be 
established  as  set  forth  in  section  III 
hereof. 

II.  Description  of  bonds.  1.  The  bonds 
will  be  dated  January  10,  1973,  and  will 
bear  interest  from  that  date  at  the  rate 
of  6%  percent  per  annum,  payable  on 
a  semiannual  basis  on  August  15,  1973, 
and  thereafter  on  February  15  and 
August  15  in  each  year  until  the  princi¬ 
pal  amount  becomes  payable.  They  will 
mature  February  15,  1993,  and  will  not 
be  subject  to  call  for  redemption  prior 
to  maturity. 

2.  The  income  derived  from  the  bonds 
is  subject  to  all  taxes  imposed  under  the 
Internal  Revenue  Code  of  1954.  The 
bonds  are  subject  to  estate,  inheritance, 
gift,  or  other  excise  taxes,  whether  Fed¬ 
eral  or  State,  but  are  exempt  from  all 
taxation  now  or  hereafter  imposed  on  the 
principal  or  interest  thereof  by  any 
State,  or  any  of  the  possessions  of  the 
United  States,  or  by  any  local  taxing 
authority. 

3.  The  bonds  will  be  acceptable  to 
secure  deposits  of  public  moneys.  They 
will  not  be  acceptable  in  payment  of 
taxes. 

4.  Bearer  bonds  with  interest  coupons 
attached,  and  bonds  registered  as  to 
principal  and  interest,  will  be  issued  in 
denominations  of  $1,000,  $5,000,  $10,000, 
$100,000,  and  $1  million.  Provision  will 
be  made  for  the  interchange  of  bonds  of 
different  denominations  and  of  coupon 
and  registered  bonds,  and  for  the  trans¬ 
fer  of  registered  bonds,  under  rules  and 
regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

5.  The  bonds  will  be  subject  to  the 
general  regulations  of  the  Department 
of  the  Treasury,  now  or  hereafter  pre¬ 
scribed,  governing  UB.  bonds. 

HI.  Tenders  and  allotments.  1.  Tend¬ 
ers  will  be  received  at  Federal  Reserve 
Banks  and  Branches  and  at  the  Office 
of  the  Treasurer  of  the  United  States, 
Washington,  D.C.  20220,  up  to  the  clos¬ 
ing  hour,  1:30  p.m.,  eastern  standard 
time,  Thursday,  January  4,  1973.  Each 
tender  must  state  the  face  amount  of 
bonds  bid  for,  which  must  be  $1,000  or 
a  multiple  thereof,  and  the  price  offered 
except  that  in  the  case  of  noncompeti¬ 
tive  tenders  the  term  “noncompetitive” 
should  be  used  in  lieu  of  a  price.  In  the 
case  of  competitive  tenders,  the  price 
must  be  expressed  on  the  basis  of  100, 
with  two  decimals,  e.g.,  100.00.  Fractions 
may  not  be  used.  It  is  urged  that 
tenders  be  made  on  the  printed  forms 
and  forwarded  in  the  special  envelopes 
marked  “Tender  for  Treasury  Bonds”, 
which  will  be  supplied  by  Federal  Re¬ 
serve  Banks  on  application  therefor. 

2.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  may  submit  tenders 
for  account  of  customers  provided  the 
names  of  the  customers  are  set  forth  in 


such  tenders.  Others  than  commercial 
banks  will  not  be  permitted  to  submit 
tenders  except  for  their  own  account. 
Tenders  will  be  received  without  deposit 
from  banking  institutions  for  their  own 
account,  federally  insured  savings  and 
loan  associations,  States,  political  sub¬ 
divisions  or  instrumentalities  thereof, 
public  pension  and  retirement  and  other 
public  funds,  international  organizations 
in  which  the  United  States  holds  mem¬ 
bership,  foreign  central  banks  and  for¬ 
eign  states,  dealers  who  make  primary 
markets  in  Government  securities  and 
report  daily  to  the  Federal  Reserve 
Bank  of  New  York  their  positions  with 
respect  to  Government  securities  and 
borrowings  thereon,  and  Government  ac¬ 
counts.  Tenders  from  others  must  be 
accompanied  by  payment  of  5  percent 
of  the  face  amount  of  bonds  applied  for. 

3.  In  considering  the  acceptance  of 
tenders,  those  at  the  highest  prices  will 
be  accepted  in  full  to  the  extent  required 
to  attain  the  amount  offered;  Provided, 
however.  That  tenders  at  the  lowest  of 
such  accepted  prices  will  be  prorated  if 
necessary.  All  tenders  so  accepted  will  be 
allotted  at  the  price  of  the  lowest  ac¬ 
cepted  tender.  Those  submitting  tenders 
will  be  advised  of  the  acceptance,  and 
awarded  price,  or  the  rejection  of  their 
bids.  The  Secretary  of  the  Treasury  ex¬ 
pressly  reserves  the  right  to  accept  or  re¬ 
ject  any  or  all  tenders,  in  whole  or  in 
part,  including  the  right  to  accept  less 
than  $625  million  of  tenders,  and  his 
action  in  any  such  respect  shall  be  final. 
Subject  to  these  reservations  noncom¬ 
petitive  tenders  for  $250,000  or  less  will 
be  accepted  in  full  at  the  same  price  as 
accepted  competitive  tenders.  The  price 
may  be  100.00,  or  more  or  less  than 
100.00. 

4.  All  bidders  are  required  to  agree  not 
to  purchase  or  to  sell,  or  to  make  any 
agreements  with  respect  to  the  purchase 
or  sale  or  other  disposition  of  any  bonds 
of  this  issue  at  a  specific  rate  or  price, 
until  after  1:30  p.m.,  ejs.t.,  Thursday, 
January  4,  1973. 

5.  Commercial  banks  in  submitting 
tenders  will  be  required  to  certify  that 
they  have  no  beneficial  interest  in  any 
of  the  tenders  they  enter  for  the  account 
of  their  customers,  and  that  their  cus¬ 
tomers  have  no  beneficial  interest  in  the 
bank’s  tenders  for  their  own  account. 

IV.  Payment.  1.  Payment  for  accepted 
tenders  must  be  made  or  completed  on 
or  before  January  10,  1973,  at  the  Fed¬ 
eral  Reserve  Bank  or  Branch  or  at  the 
Office  of  the  Treasurer  of  the  United 
States,  Washington,  D.C.  20220,  in  cash 
or  other  funds  immediately  available  by 
that  date.  Payment  will  not  be  deemed 
to  have  been  completed  where  registered 
bonds  are  requested  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (an  in¬ 
dividual’s  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  In  every  case  where  full  pay¬ 
ment  is  not  completed,  the  payment  with 
the  tender  up  to  5  percent  of  the  amount 
of  bonds  allotted  shall,  upon  declaration 
made  by  the  Secretary  of  the  Treasury 
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in  his  discretion,  be  forfeited  to  the 
United  States. 

V.  General  provisions.  1.  As  fiscal 
agents  of  the  United  States,  Federal  Re¬ 
serve  Banks  are  authorized  and  requested 
to  receive  tenders,  to  make  such  allot¬ 
ments  as  may  be  prescribed  by  the  Sec¬ 
retary  of  the  Treasury,  to  issue  such 
notices  as  may  be  necessary,  to  receive 
payment  for  and  make  delivery  of  bonds 
on  full-paid  tenders  allotted,  and  they 
may  issue  interim  receipts  pending  de¬ 
livery  of  the  definitive  bonds. 

2.  The  Secretary  of  the  Treasury  may 
at  any  time,  or  from  time  to  time,  pre¬ 
scribe  supplemental  or  amendatory  rules 
and  regulations  governing  the  offering, 
which  will  be  communicated  promptly  to 
the  Federal  Reserve  Banks, 

[seal!  George  P.  Shultz, 

Secretary  of  the  Treasury. 

[FR  Doc.72-22460  Filed  12-29-72;4 :20  pm] 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Narcotics  and  Dangerous 
Drugs 

STIMULANTS 

Interim  Production  Quotas 

Section  306  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled  sub¬ 
stances  listed  in  schedules  I  and  II  by 
July  1  of  each  year.  This  responsibility 
has  been  delegated  to  the  Director  of  the 
Bureau  of  Narcotics  and  Dangerous 
Drugs  pursuant  to  §  0.100  of  title  28,  Code 
of  Federal  Regulations. 

As  stated  in  the  Fedfral  Register  of 
October  5,  1972  (37  F.R.  20993),  the  Bu¬ 
reau  of  Narcotics  and  Dangerous  Drugs 
delayed  establishment  of  quotas  on  stim¬ 
ulants  pending  analysis  of  the  anorectic 
review  conducted  by  the  Food  and  Drug 
Administration.  On  December  27,  1972, 
the  Food  and  Drug  Administration  in¬ 
formed  the  Bureau  that  it  would  soon 
publish  in  the  Federal  Register  the  con¬ 
clusions  of  the  anorectic  review.  The  pri¬ 
mary  results  of  this  study  appear  to  be 
findings  that  parenteral  stimulants  and 
stimulants  in  combination  with  other 
drugs  (including  different  stimulants) 
are  not  efficacious  in  treatment  of 
obesity,  and  that  oral  dosages  of  stimu¬ 
lants  are  of  limited  efficacy  in  such 
treatment. 

The  Bureau  has  not  yet  been  able  to 
study  these  results  in  such  detail,  how¬ 
ever,  as  to  determine  the  specific  quan¬ 
tities  of  stimulants  needed  for  legitimate 
medical  treatment  in  1973.  Until  this  can 
be  done,  it  is  impossible  to  propose  aggre¬ 
gate  production  quotas  on  stimulants. 
The  Bureau  anticipates  an  additional  2 
or  3  weeks  will  be  required  to  analyze  the 
FDA  review,  data  recently  submitted  by 
certain  applicants  for  quotas,  and  other 
sources  of  information  in  order  to  reach 
a  final  estimate  of  1973  needs. 

In  the  interim,  in  order  to  provide  for 
legitimate  medical  and  industrial  needs 


at  this  time,  the  Bureau  has  determined 
to  establish  short-term  quotas  on  the  fol¬ 
lowing  basis : 

1.  Each  manufacturer  who  had  a  1972 
individual  manufacturing  quota  for  a 
stimulant  will  be  authorized  to  produce 
up  to  25  percent  of  that  quota,  and  to  sell 
from  such  production  and  existing  in¬ 
ventories  quantities  of  that  stimulant  to 
any  manufacturer  possessing  a  1973 
interim  procurement  quota  (to  the  extent 
of  that  interim  quota) .  When  1973  indi¬ 
vidual  manufacturing  quotas  are  finally 
assigned,  the  amounts  authorized  on  this 
interim  basis  will  be  applied  against  the 
final  quota. 

2.  Each  manufacturer  who  had  a  1972 
procurement  quota  for  a  stimulant  and 
who  has  submitted  an  application  for  a 
1973  procurement  quota  (including  in¬ 
formation  requested  by  the  Bureau  by 
letters  dated  October  31,  1972,  and  No¬ 
vember  30,  1972)  will  be  authorized  to 
procure  up  to  25  percent  of  that  portion 
of  its  1972  quota  representing  1972  sales 
of  non  parenteral,  noncombination  stim¬ 
ulant  products.  For  example,  a  company 
which  sold  two-thirds  of  its  1972  prod¬ 
ucts  in  straight,  oral-dosage  form,  and 
one-third  in  parenteral  and/or  combina¬ 
tion  form,  will  be  authorized  to  procure 
approximately  16%  percent  of  its  1972 
quota  (1/4x%-1/6-16%  percent). 

3.  Each  manufacturer  who  did  not 
have  a  1972  procurement  quota  for  a 
stimulant  and  who  has  submitted  an  ap¬ 
plication  for  a  1973  procurement  quota 
(including  information  requested  by  the 
Bureau  by  letters  dated  October  31,  and 
November  30,  1972)  will  be  authorized  to 
procure  up  to  25  percent  of  that  portion 
of  its  1973  request  representing  usage  in 
nonparenteral,  noncombination  stimu¬ 
lant  products 

4.  Each  manufacturer  who  has  not 
submitted  an  application  for  a  1973  pro¬ 
curement  quota  (or  who  has  submitted  an 
application  but  has  not  submitted  the  in¬ 
formation  requested  by  the  Bureau  by 
letters  dated  October  31  and  Novem¬ 
ber  30,  1972,  or  who  has  withdrawn  its 
application)  will  not  be  authorized  to 
make  any  procurements  until  such  ap¬ 
plication  or  additional  information  is 
submitted  to  the  Bureau. 

5.  Because  the  interim  procurement 
quotas  are  being  issued  without  regard 
to  inventories  of  raw  materials  and  fin¬ 
ished  products  held  by  any  individual 
company,  the  Bureau  will  continue  its  in¬ 
terpretation  of  section  303(a)(1)  of  the 
Controlled  Substances  Act  (21  U.S.C.  823 
(a)(1))  that  sales  of  finished  dosage 
forms  in  excess  of  the  equivalent  quan¬ 
tities  of  the  stimulant  drugs  authorized 
for  procurement  will  require  justification 
that  such  sales  are  consistent  with  the 
statutory  requirement  of  maintenance 
of  “effective  controls  against  diversion 
*  *  *  into  other  than  legitimate  medical 
channels.’’ 

6.  This  announcement  is  made  for  the 
purpose  of  providing  general  notice  of 
the  Bureau  action.  Each  manufacturer 
will  be  notified  of  the  effect  of  this  action 
in  its  individual  circumstance.  No  bulk 
production  or  procurement  is  authorized 
until  the  manufacturer  receives  an  in¬ 
terim  individual  manufacturing  quota  or 


interim  procurement  quota  from  the 
Bureau. 

7.  The  Bureau  anticipates  publication 
of  proposed  aggregate  production  quotas 
for  stimulant  controlled  substances  in 
the  near  future.  At  that  time,  inventory 
data  will  be  utilized  in  fixing  individual 
manufacturing  and  procurement  quotas. 
Therefore,  depending  upon  the  estimated 
medical  needs  for  these  drugs  during 
1973,  it  is  possible  that  final  quotas  will 
be  less  than  the  interim  quotas. 

Dated:  December  27,  1972. 

John  E.  Ingersoll, 
Director,  Bureau  of  Narcotics 
and  Dangerous  Drugs. 

[FR  Doc .73  94  Filed  l-2-73;8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

[P.  &  S.  Docket  No.  1211] 

ST.  PAUL  UNION  STOCKYARDS  CO. 

Notice  of  Petition  To  Vacate  Rate 
Order  and  Dismiss  Proceedings 

Pursuant  to  the  provisions  of  the  Pack¬ 
ers  and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  a  basic  order  was 
issued  on  November  7,  1962,  in  the  case 
of  Saint  Paul  Union  Stockyards  Co.,  Re¬ 
spondent  (P.  &  S.  Docket  No.  1211),  pre¬ 
scribing  the  rates  and  charges  to  be 
assessed  by  respondent  for  the  stockyard 
services  rendered  by  it  at  the  Saint  Paul 
Union  Stockyards  Co.  Such  rates  and 
charges  have  been  modified  from  time  to 
time  by  subsequent  orders  issued  in  the 
proceedings.  The  latest  such  order  was 
issued  on  August  25,  1972,  prescribing 
the  rates  and  charges  to  be  assessed  by 
respondent  to  and  including  June  30, 
1974,  unless  modified  or  extended  by 
further  order  before  the  latter  date.  On 
November  1,  1972,  the  respondent  filed  a 
petition  requesting  that  the  rate  order 
in  this  proceeding  be  vacated  and  the 
proceedings  dismissed  in  conformity  with 
section  203.11  of  the  Statements  of  Gen¬ 
eral  Policy  under  the  Packers  and  Stock- 
yards  Act.  The  petition  reads  as  follows: 

This  is  a  rate  proceeding  under  the  Pack¬ 
ers  and  Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 

Respondent  is  now  operating  under  an 
order  issued  August  25.  1972.  which  became 
effective  August  29,  1972,  and  which  shall 
remain  in  effect  to  and  including  June  30. 
1974,  unless  modified  or  extended. 

The  basic  rate  order  in  this  proceeding  was 
issued  November  7,  1962.  as  a  part  of  P.  &  S. 
Docket  No.  1211.  During  the  period  since  the 
basic  rate  order  has  been  in  effect,  the  re¬ 
spondent  has  followed  the  procedure,  prior 
to  filing  a  petition  for  modification  of  basic 
order,  of  submitting  statistical  information 
supporting  such  proposals. 

Respondent  feels  after  some  discussion 
with  the  Department  that  changing  economic 
conditions  in  the  industry,  together  with  a 
changing  marketing  structure  in  the  trade 
territory  and  other  circumstances,  have 
brought  about  a  situation  which  makes  the 
necessity  and  continuation  of  formal  pro- 
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cedure  for  obtaining  modification  In  rates 
and  charges  no  longer  necessary. 

It  Is  requested,  therefore,  that  In  conform¬ 
ity  with  the  policy  expressed  in  {  203.11  of 
the  Statements  of  General  Policy  under  the 
Packers  and  Stockyards  Act  (9  CFR  203.11) 
that  the  rate  order  In  this  proceeding  be 
vacated  and  the  proceeding  be  dismissed. 

Any  person  who  wishes  to  submit  writ¬ 
ten  data,  views,  or  arguments  with  re¬ 
spect  to  the  petition  filed  by  the  respond¬ 
ent  may  do  so  by  filing  them  in  duplicate 
with  the  Hearing  Clerk,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
within  15  days  from  the  publication  of 
this  notice  in  the  Federal  Register. 

All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  such  times  and 
places  and  in  a  manner  convenient  to 
the  public  business  (7  CFR  1.27  ib) ) . 

Done  at  Washington,  D.C.,  Decem¬ 
ber  27,  1972. 

Marvin  L.  McLain, 
Administrator,  Packers 
and  Stockyards  Administration. 

|FR  Doc.73-86  Filed  l-2-73;8:45  am| 


DEPARTMENT  OF  COMMERCE 

Office  of  Foreign  Direct  Investments 

FOREIGN  DIRECT  INVESTMENT 
PROGRAM 

1973  Program  Changes 

January  2,  1973. 

William  V.  Hoyt,  Director  of  the  Office 
of  Foreign  Direct  Investments,  an¬ 
nounced  today  that  the  following  changes 
will  be  made  with  respect  to  the  foreign 
direct  investment  program  for  1973. 

1.  Credits  extended  by  direct  investors 
to  their  affiliated  foreign  nationals  with 
respect  to  the  export  sale  or  lease  of 
qualifying  U.S.  goods  and  services  on 
normal  commercial  terms  will  be  ex¬ 
empted  under  the  foreign  direct  invest¬ 
ment  regulations. 

2.  The  alternative  minimum  positive 
direct  investment  allowables  (sections  503 
and  507  of  the  regulations)  will  be  con¬ 
solidated  into  a  single  worldwide  mini¬ 
mum  allowable  of  $6  million  per  year. 

3.  As  in  the  1971  and  1972  program 
years,  direct  investors  will  be  allowed 
to  count  certain  transactions  effected  in 
the  first  2  months  of  1974  for  purposes  of 
computing  their  1973  program 
compliance. 

Mr.  Hoyt  noted  that  the  consolida¬ 
tion  of  the  alternative  minimum  allow¬ 
ables  would  simplify  the  reporting  and 
compliance  burden  imposed  on  many 
smaller  direct  investors  whose  annual 
investment  flows  are  relatively  modest, 
individually  and  in  the  aggregate. 

Mr.  Hoyt  said  that  the  Office  is  pre¬ 
paring  proposed  regulations  with  the  ob¬ 
jective  of  carrying  out  the  exemption  of 
qualifying  export  credits  entirely  within 
the  regulations,  thereby  relieving  direct 
investors  of  the  need  to  obtain  specific 
authorization  from  the  Office  with  re¬ 
spect  to  such  credits.  Mr.  Hoyt  noted, 


however,  that  in  the  complex  field  of  ex¬ 
port  credit  there  are  difficulties  in  estab¬ 
lishing  comprehensive  standards  to  cover 
all  cases.  Thus,  it  may  remain  necessary 
to  retain  to  some  degree  the  use  of  the 
specific  authorizations  procedure  in  this 
area. 

Mr.  Hoyt  observed  that  the  exemption 
of  qualifying  export  credits  should 
eliminate  any  substantial  distinction 
between  the  foreign  direct  investment 
program  and  the  other  U.S.  capital  con¬ 
trols  in  the  treatment  of  extension  of 
export  financing.  As  a  result  of  the  ex¬ 
emption,  there  will  be  no  program  re¬ 
straint  on  direct  investors’  extensions  of 
credit  on  normal  commercial  terms  for 
exports  of  qualifying  U.S.  goods  and 
services  to  their  foreign  affiliates.  Relief 
from  program  charge  under  the  exemp¬ 
tion  will  be  similar  to  that  previously 
available  by  specific  authorization,  but 
will  be  expanded  to  include  qualifying 
U.S.  services  and  lease  transactions,  and 
the  exemption  will  not  be  limited  by  the 
year-to-year  increase  in  exports  to  af¬ 
filiated  foreign  nationals. 

Since  extensions  of  qualifying  export 
credits  would  be  exempt  from  program 
charge  after  December  31,  1972,  repay¬ 
ments  of  such  credits  to  the  direct  in¬ 
vestor  after  that  date  will  not  result  in 
negative  transfers  of  capital  for  1973  or 
subsequent  compliance  years.  No  change 
will  be  made  in  existing  regulations  per¬ 
mitting  direct  investors  to  elect  to  count 
certain  transactions  entered  into  in  Jan¬ 
uary  or  February  of  1973,  including  re¬ 
payments  of  trade  credit  to  the  direct 
investor,  for  purposes  of  computing  1972 
compliance.  Mr.  Hoyt  emphasized,  how¬ 
ever,  that  direct  investors  using  such  re¬ 
payments  for  1972  compliance  purposes 
would  be  subject  in  1973  and  subsequent 
years  to  appropriate  deemed  transfer  of 
capital  charges,  to  take  the  place  of  net 
charges  they  would  have  incurred  if  the 
present  regulations  were  extended 
unchanged. 

The  Office  will  soon  publish  proposed 
regulations  encompassing  the  above 
modifications,  as  well  as  certain  other 
technical  features  of  the  regulations.  The 
public  will  be  invited  to  comment  upon 
these  proposals  before  they  are  adopted 
in  final  form.  Protective  interim  amend¬ 
ments  to  the  regulations  have  been 
adopted  and  are  being  published  in  the 
January  3  Federal  Register. 

Dated:  December  27,  1972. 

Approved : 

William  V.  Hoyt, 

Director,  Office  of 

Foreign  Direct  Investments. 

(FR  Doc.73-66  Filed  1-2-73:8:45  ami 


Office  of  Import  Programs 

DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE,  PUBLIC 
HEALTH  SERVICE 

Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 


tific  article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub¬ 
lic  Law  89-651,  80  Stat.  897)  and  the  reg¬ 
ulations  issued  thereunder  as  amended 
(37  F.R.  3892  et  seq.) . 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  72-00647-33-46040.  Appli¬ 
cant:  DHEW,  PHS,  National  Institute  of 
Dental  Research,  9000  Rockville  Pike, 
Building  30,  Bethesda,  MD  20014.  Article: 
Electron  microscope,  model  EM  802. 
Manufacturer:  A  El  Scientific  Apparatus, 
Inc.,  United  Kingdom.  Intended  use  of 
article :  The  article  is  intended  to  be  used 
to  examine  the  following  structures: 

(a)  The  neurons  of  the  trigeminal 
brain  stem  nuclei  including  their  axons, 
cell  bodies,  and  dendrites; 

(b)  The  ending  of  the  V  nerve  axons: 

(c)  The  axo-dendritic,  axo-somatic, 
and  axo-axonic  synaptic  specializations 
in  these  nuclei. 

Experiments  will  be  conducted  to  work 
out  the  structural  organization  of  these 
nuclei  in  order  to  understand  how  in¬ 
formation  related  to  touch,  pressure, 
temperature,  and  pain  transmitted  by 
the  V  cranial  nerve  is  processed  before 
being  transmitted  to  higher  centers  in 
the  brain.  Comments:  No  comments 
have  been  received  with  respect  to  this 
application.  Decision:  Application  ap¬ 
proved.  No  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  is  being  manu¬ 
factured  in  the  United  States.  Reasons: 
The  foreign  article  is  equipped  with  a  tilt 
stage  having  a  guaranteed  resolving 
power  of  5  angstroms.  The  most  closely 
comparable  domestic  instrument  is  the 
model  EMU-4C  electron  microscope 
which  is  manufactured  by  Forgflo  Corp. 
(Forgflo) .  The  model  EMU-4C  can  be 
equipped  with  a  tilt  stage  but  the  guar¬ 
anteed  resolving  pow'er  of  this  stage  is  8 
angstroms.  (The  lower  the  numerical 
rating  in  terms  of  angstrom  units,  the 
better  the  resolving  power.)  We  find  that 
the  guaranteed  resolving  power  of  the 
tilt  stage  of  the  foreign  article  is  perti¬ 
nent  to  the  applicant’s  research  studies 
involving  three-dimensional  structures. 
We,  therefore,  find  that  the  model 
EMU-4C  electron  microscope  is  not  of 
equivalent  scientific  value  to  the  foreign 
article  for  such  purposes  as  this  article 
is  intended  to  be  used. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article  for  the  purposes  for  which  such 
article  is  intended  to  be  used,  which  is 
being  manufactured  in  the  United  States. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

[FR  Doc.73-89  Filed  l-2-73;8:45  am] 
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IOWA  STATE  UNIVERSITY 
Notice  of  Decision  on  Application  for 

Duty-Free  Entry  of  Scientific  Article 

The  following  is  a  decision  on  an  ap¬ 
plication  for  duty-free  entry  of  a  scien¬ 
tific  article  pursuant  to  section  6(c)  of 
the  Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub¬ 
lic  Law  89-651,  80  Stat.  897)  and  the  reg¬ 
ulations  issued  thereunder  as  amended 
(37P.R.  3892  et  seq.) . 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
during  ordinary  business  hours  of  the 
Department  of  Commerce,  at  the  Office 
of  Import  Programs,  Department  of 
Commerce,  Washington,  D.C. 

Docket  No.  72-00548-65-46070.  Appli¬ 
cant:  Iowa  State  University  of  Science 
and  Technology,  Ames,  Iowa  50010.  Ar¬ 
ticle:  Scanning  electron  microscope, 
model  JSM-U3.  Manufacturer:  JEOL, 
Ltd.,  Japan.  Intended  use  of  article:  The 
article  is  intended  to  be  used  in  micro- 
structural  and  microchemical-property 
correlation  investigations  for  a  variety 
of  material  in  several  programs,  in  par¬ 
ticular,  research  on  fabric  and  structure 
of  clays,  studies  of  aluminum  oxide  frac¬ 
ture  surfaces,  studies  of  inorganic  mate¬ 
rials  of  colloidal  origin.  The  article  will 
also  be  used  by  multiple  graduate  stu¬ 
dents  for  thesis  research  in  the  following 
projects:  (1)  Studies  of  aluminum  oxide 
fracture  surfaces:  and  (2)  studies  of  in¬ 
organic  materials  of  colloidal  origin. 

Comments:  No  comments  have  been 
received  with  respect  to  this  applica¬ 
tion.  Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article, 
for  such  purposes  as  this  article  is  in¬ 
tended  to  be  used,  is  being  manufactured 
in  the  United  States  at  the  time  the 
article  was  ordered,  April  6,  1971.  Rea¬ 
sons:  The  foreign  article  has  a  guaran¬ 
teed  resolving  power  of  100  angstroms 
(A) .  The  Department  of  Health,  Educa¬ 
tion,  and  Welfare  (HEW)  in  its  mem¬ 
orandum  dated  September  1,  1972, 

advised  that  the  best  resolution  available 
is  pertinent  to  the  purposes  for  which  the 
article  is  intended  to  be  used.  HEW  fur¬ 
ther  advised  that  it  knew  of  no  domestic 
instrument  which  matched  the  resolving 
power  of  the  foreign  article  at  the  time 
the  article  was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  for¬ 
eign  article,  for  such  purposes  as  this 
article  is  intended  to  be  used,  which  was 
being  manufactured  in  the  United  States 
at  the  time  the  article  was  ordered. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

[PR  Doc.73-90  Piled  l-2-73;8:45  am] 

LONG  ISLAND  JEWISH-HILLSIDE 
MEDICAL  CENTER 

Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Articles 

The  following  are  notices  of  the  re¬ 
ceipt  of  applications  for  duty-free  entry 


of  scientific  articles  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  89-651;  80  Stat.  897). 
Interested  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatus  of 
equivalent  scientific  value  for  the  pur¬ 
poses  for  which  the  article  is  intended 
to  be  used  is  being  manufactured  in  the 
United  States.  Such  comments  must  be 
filed  in  triplicate  with  the  Director,  Spe¬ 
cial  Import  Programs  Division,  Office 
of  Import  Programs,  Washington,  D.C. 
20230,  within  20  calendar  days  after  the 
date  on  which  this  notice  of  application 
is  published  in  the  Federal  Register. 

Amended  regulations  issued  under  cited 
Act,  as  published  in  the  February  24, 
1972  issue  of  the  Federal  Register,  pre¬ 
scribe  the  requirements  applicable  to 
comments. 

A  copy  of  each  application  is  on  file, 
and  may  be  examined  during  ordinary 
Commerce  Department  business  hours  at 
the  Special  Import  Programs  Division, 
Department  of  Commerce,  Washington, 
DC. 

Docket  No.  73-00235-33-46040.  Appli¬ 
cant:  Long  Island  Jewish-Hillside  Medi¬ 
cal  Center,  270-05  76  Avenue,  New  Hyde 
Park,  NY  11040.  Article:  Electron  Micro¬ 
scope,  model  JEM1100B.  Manufacturer: 
JEOL  Ltd.,  Japan.  Intended  use  of  ar¬ 
ticle:  The  article  is  intended  to  be  used 
to  study  the  fine  structural  localization 
of  various  cytoplasmic  enzymes  in  nor¬ 
mal  and  malignant  cells  of  both  animal 
and  human  tissues.  The  organelles  under 
study  will  be  plasma  membranes,  endo¬ 
plasmic  reticulum,  Golgi  apparatus,  and 
lysosomes.  Special  attention  will  be  given 
to  the  nature  of  cytoplasmic  microtu¬ 
bules  various  forms  of  microfibrils,  unit 
membranes  and  identification  of  macro- 
molecular  structures  such  as  ferritin  and 
other  experimentally  injected  materials. 
Application  received  by  Commissioner 
of  Customs:  November  13, 1972. 

Docket  No.  73-00222-33-46040.  Appli¬ 
cant:  Midland  Macromolecular  Institute, 
1910  West  St.  Andrews  Drive,  Midland, 
MI  48640.  Article:  Electron  microscope, 
model  EM  301.  Manufacturer:  Philips 
Electronic  Instruments  NVD,  The  Neth¬ 
erlands.  Intended  use  of  article :  The  ar¬ 
ticle  1s  Intended  to  be  used  for  funda¬ 
mental  research  on  the  superstructure  of 
macromolecular  substances,  both  syn¬ 
thetic  and  natural.  Studies  will  be  made 
of  crystallographic  and/or  morphologi¬ 
cal  properties  of  specimens  subjected  to 
differing  thermal  and  mechanical  his¬ 
tories  for  correlation  with  related  studies 
of  thermal  and  mechanical  properties. 
The  overall  objective  of  these  studies  is 
the  determination  of  relationships  of 
structure  to  thermal  history  and  rela¬ 
tionships  of  mechanical  properties  to 
structure.  Application  received  by  Com¬ 
missioner  of  Customs:  November  7,  1972. 

Docket  No.  73-00248-33-46500.  Appli¬ 
cant:  Veterans’  Administration  hospital, 
Chief.  Supply  Service,  508  Fulton  Street, 
Durham,  NC  27705.  Article:  Ultramicro¬ 
tome,  model  OMU3.  Manufacturer:  C. 
Reichert  Optische  Werke,  Austria.  In¬ 
tended  use  of  article:  The  article  is  in¬ 
tended  to  be  used  to  prepare  sections 


of  tissues  obtained  from  operating  rooms 
or  by  other  surgical  procedures  to  be 
studied  by  electron  microscopy  after  em¬ 
bedding  in  various  plastics,  especially 
epoxy  resins.  The  article  will  also  be  used 
in  connection  with  the  teaching  of  in¬ 
terns  and  residents  in  pathology  who  wish 
to  work  with  electron  microscopic  tech¬ 
niques.  Application  received  by  Commis¬ 
sioner  of  Customs:  November  22,  1972. 

Docket  No.  73-00249-33-46040.  Appli¬ 
cant:  Auburn  University,  Pathology  and 
Parasitology  Department,  Auburn,  Ala. 
36830.  Article:  Electron  Microscope, 
Model  EM  301.  Manufacturer:  Philips 
Electronic  Instruments,  NVD,  The  Neth¬ 
erlands.  Intended  use  of  article:  The  ar¬ 
ticle  is  intended  to  be  used  for  investi¬ 
gations  of  the  ultrastructural  alterations 
of  cellular  organelles  and  membranes 
occurring  in  renal  disease  and  neoplasia 
of  food  producing  and  pet  animals. 
Other  research  will  include  high  resolu¬ 
tion  studies  of  animal  viruses  and  viral 
components  and  the  investigation  of  the 
effects  of  specific  immunoglobulins  on  vi¬ 
rus  morphology;  investigation  of  anti¬ 
body — complement,  interaction  with  the 
cell  wall  of  gram  negative  bacteria;  de¬ 
termination  of  liver  cell  mitochondrial 
damage  by  aflatoxins  and  determination 
of  the  effects  of  aging  on  cellular  and 
membranous  structures  of  the  blood-ret¬ 
inal  barrier  of  swine  and  dog  eyes.  The 
article  will  also  be  used  in  departmental 
veterinary  student  teaching  programs  for 
the  preparation  of  electron  micrographs 
of  both  normal  and  diseased  cells  and  tis¬ 
sues  as  instructional  aids  for  the  sup¬ 
plementation  of  course  material  in  anat¬ 
omy,  histology,  embryology,  pathology, 
and  microbiology.  Application  received 
by  Commissioner  of  Customs:  November 
22,  1970. 

Docket  No.  73-00250-33-46040.  Appli¬ 
cant:  California  Institute  of  Technology, 
Division  of  Biology,  1201  East  California 
Boulevard,  Pasadena,  CA  91109.  Article: 
Electron  Microscope,  Model  EM  301  with 
accessories.  Manufacturer:  Philips  Elec¬ 
tronic  Instruments,  NVD,  The  Nether¬ 
lands.  Intended  use  of  article:  The  article 
is  intended  to  be  used  in  an  investiga¬ 
tion  of  cell  membranes  which  will  in¬ 
clude  the  following  projects: 

(a)  Mapping  the  distribution  of  mole¬ 
cules  of  individual  cell  surfaces  of  nor¬ 
mal  and  malignant  cells. 

(b)  Studies  of  the  structure  Of  the  cell 
membrane. 

(c)  Studies  of  the  formation  of  cell 
contacts  between  normal  and  cancer  cells. 

(d)  Studies  of  cell  movement. 

(e)  Studies  of  the  binding  of  virus  par¬ 
ticles  to  cells  during  infection. 

(f)  Studies  of  the  appearance  under 
various  conditions  of  cell  membrane 
models  prepared  from  purified  mem¬ 
brane  components,  as  well  as  from  arti¬ 
ficial  mixtures  of  known  components. 
Application  received  by  Commissioner  oi 
Customs:  November  16,  1972. 

Docket  No.  73-00251-33-46500.  Appli¬ 
cant:  Texas  Tech  University  School  of 
Medicine,  Department  of  Anatomy,  Post 
Office  Box  4569,  Lubbock,  TX  79409. 
Article:  Ultramicrotome,  Model  OM  U3. 
Manufacturer:  C.  Reichert  Optische 
Werke,  Austria.  Intended  use  of  article: 


FEDERAL  REGISTER,  VOL.  38,  NO.  1 — WEDNESDAY,  JANUARY  3,  1973 


70 


NOTICES 


The  article  is  intended  to  be  used  for 
teaching  medical  and  paramedical  stu¬ 
dents  the  theory  and  use  of  thermal  ad¬ 
vance  and  different  cutting  speeds  for 
various  tissues  in  the  following  courses: 
MED  9301 — Clinical  Applications  of 
Electron  Microscopy:  MED  9304 — Ad¬ 
vanced  Cytochemistry;  and  MED  9306 — 
Biodynamics  of  Bone. 

The  article  will  also  be  used  for  re¬ 
search  on  endocrine  organs  and  bone  in¬ 
volving  examination  of  dynamics  and 
interrelationships  as  well  as  microstruc¬ 
ture  and  function  of  bone.  Application 
received  by  Commissioner  of  Customs: 
November  20, 1972. 

Docket  No.  73-00252-33-46500.  Appli¬ 
cant:  Louisiana  State  University  Medi¬ 
cal  Center,  Department  of  Anatomy, 
1542  Tulane  Avenue,  New  Orleans,  LA 
70112.  Article:  Ultramicrotome,  Model 
OM  U3.  Manufacturer:  C.  Reichert  Op- 
tische  Werke,  Austria.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  for  sectioning  several  tissues  in 
varied  studies.  One  project  involves 
serial  sections  of  uniform  thickness  of 
about  50  Angstroms  in  order  to  view 
connections  between  cells  during  organo¬ 
genesis.  Another  project  involves  the 
study  of  crystalline  materials  in  hard 
tissues  in  normal  and  abnormal  carti¬ 
lage.  Application  received  by  Commis¬ 
sioner  of  Customs:  November  20,  1972. 

Docket  No.  73-00254-33-46070.  Appli¬ 
cant:  Bowling  Green  State  University, 
Bowling  Green,  Ohio  43403.  Article: 
Scanning  Electron  Microscope,  Model 
HHS-2R.  Manufacturer:  Hitachi 

Perkin-Elmer,  Japan.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  in  the  following  research  projects: 

(1)  Analysis  of  Wall  Structure  in 
Germinating  Pollen — A  survey  of  the 
members  of  the  plant  family  Caryophyl- 
laceae  will  be  undertaken  in  an  effort 
to  determine  the  structural  modifica¬ 
tions  in  exine  degradation  which  allows 
pollen  to  germinate. 

(2)  Developmental  Ultrastructure  of 
Drosophila  melanogaster  Genetic  Eye 
Mutants — Scanning  electron  microscopy 
studies  of  mutant  D,  melanogaster  eyes 
at  different  stages  of  development  are 
to  be  carried  out. 

(3)  Ultrastructure  of  Freshwater  Dia¬ 
toms — Detailed  ecological  investiga¬ 
tions  of  diatom  communities. 

In  addition  the  article  will  be  used  in 
a  course  in  “Scanning  Electron  Micros¬ 
copy”  at  the  graduate  and  undergradu¬ 
ate  level  which  will  include  specimen 
preparation  of  both  biological  and  in¬ 
organic  materials  for  all  phases  of  scan¬ 
ning  electron  microscopy  and  X-ray 
analysis,  operation  and  maintenance  of 
the  scanning  electron  microscope  and 
allied  equipment,  and  relation  of  obser¬ 
vations  of  scanning  electron  microscopy 
to  light  microscopy  and  transmission 
electron  microscopy.  Application  re¬ 
ceived  by  Commissioner  of  Customs  No¬ 
vember  24,  1972. 

Docket  No.  73-00255-33-46040.  Appli¬ 
cant:  The  Johns  Hopkins  University, 
Department  of  Pharmacology,  725  North 
Wolfe  Street,  Baltimore,  MD  21205.  Ar¬ 


ticle:  Electron  Microscope,  Model  EM 
9S-2.  Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  use  of  article:  The 
article  is  intended  to  be  used  in  a  variety 
of  experiments  directed  at  identifying 
neuronal  components  at  the  ultrastruc- 
tural  level.  Also,  autoradiography  with 
the  electron  microscope  will  be  con¬ 
ducted  to  identify  sites  of  accumulation 
of  various  radioactive  compounds.  The 
article  will  also  be  used  in  the  student 
laboratory  course  to  train  students  in 
identifying  ultrastructural  components 
of  neurons.  Application  received  by  Com¬ 
missioner  of  Customs:  November  22, 
1972. 

Docket  No.  73-00256-98-42900.  Appli¬ 
cant:  Illinois  Institute  of  Technology, 
Physics  Department,  3301  South  Dear¬ 
born  Street,  Chicago,  IL  60616.  Article: 
Superconducting  Magnet.  Manufacturer: 
Canada  Superconductor  and  Cryogenics 
Co.  Ltd.,  Canada.  Intended  use  of  article: 
The  article  is  intended  to  be  used  to 
study  the  effects  of  radiation  on  high 
field  superconductors  whose  ultimate  use 
will  be  in  the  fabrication  of  large  scale 
superconducting  magnets  used  in  con¬ 
junction  with  nuclear  fusion  reactors. 
Physical  measurements  to  be  carried  out 
include  thermal  and  electrical  conduc¬ 
tivity,  magnetization  and  heat  capacity, 
all  at  low  temperatures.  Application  re¬ 
ceived  by  Commissioner  of  Customs:  No¬ 
vember  24,  1972. 

Docket  No.  73-00257-33-46595.  Appli¬ 
cant:  Baylor  College  of  Medicine,  De¬ 
partment  of  Ophthalmology,  1200  Mour- 
sund  Avenue,  Houston,  TX  77025.  Arti¬ 
cle:  LKB  11800-1  Pyramitome,  Manu¬ 
facturer:  LKB  Produkter  AB,  Sweden. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  studying  the  role 
of  lipids  and  proteins  in  plastic  em¬ 
bedded  retinas  of  rats.  One  particular 
technique  that  will  be  used  extensively 
is  autoradiography  by  light  microscopy 
in  conjunction  with  EM  autoradiogra¬ 
phy.  Application  received  by  Commis¬ 
sioner  of  Customs:  November  22,  1972. 

Docket  No.  73-00259-33-07700.  Appli¬ 
cant:  Tulane  Medical  School,  Depart¬ 
ment  of  Ophthalmology,  1430  Tulane 
Avenue,  New  Orleans,  LA  70112.  Manu¬ 
facturer:  Carl  Zeiss,  West  Germany.  In¬ 
tended  use  of  article:  The  article  is  in¬ 
tended  to  be  used  to  take  photographs 
of  the  retina  in  humans  both  with  and 
without  the  injection  of  fluorescein  dye 
to  demonstrate  the  blood  flow  in  the 
retina.  The  article  will  be  used  for  study¬ 
ing  various  disease  conditions  such  as 
diabetes  in  the  way  they  affect  the  vas¬ 
culature  of  the  eye.  The  photographs 
taken  will  be  used  to  teach  both  residents 
and  medical  students  in  ophthalmology. 
Application  received  by  Commissioner  of 
Customs:  November  27,  1972. 

Docket  No.  73-00260-40-30600.  Appli¬ 
cant:  Iowa  State  University,  Purchasing 
Department,  202  Snedecor,  Ames,  Iowa 
50010.  Article:  Low  speed  3-stage  axial 
flow  compressor.  Manufacturer:  Indus¬ 
trial  Drawing  Office  Services  Ltd.,  United 
Kingdom.  Intended  use  of  article:  The 
article  is  intended  to  be  used  in  a  study 
of  the  complicated  fluid  flow  mechanics 
in  multistage  axial-flow  turbomachinery. 


Specific  experiments  to  be  conducted 
include: 

(a)  Normal  overall-performance  map 
determination. 

(b)  Detailed  blade-element  data  acqui¬ 
sition  and  analysis. 

(c)  Surge  and  stall  mechanisms. 

(d)  Effects  of  mismatching  of  stages 
on  performance. 

(e)  Effects  of  inlet  distortion  on 
performance. 

(f)  Effects  of  adjacent  blade  rows  on 
stage  flow  field. 

(g)  New  blade  form  evaluations. 

(h)  Mathematical  model  evaluations. 

The  article  will  also  be  used  in  the 

courses  mechanical  engineering  544  and 
mechanical  engineering  699  to  give  the 
student  an  appreciation  for  the  fluid  me¬ 
chanics  of  turbomachinery  and  to  pro¬ 
vide  the  student  with  significant  research 
experience  respectively.  Application  re¬ 
ceived  by  Commissioner  of  Customs: 
November  24,  1972. 

Docket  No.  73-00261-01-77030.  Ap¬ 
plicant:  State  University  College  at 
Brockport,  Department  of  Chemistry, 
Brockport,  N.Y.  14420.  Article:  NMR 
spectrometer,  model  R-20B.  Manufac¬ 
turer:  Hitachi  Perkin-Elmer,  Ltd.  Japan. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  nmr  spectros¬ 
copy  in  the  following  undergraduate 
chemistry  courses: 

Organic  chemistry  I  and  II. 

Intermediate  organic  chemistry  lab. 

Brief  organic  chemistry. 

Physical  chemistry  I  and  H. 

Instrumental  methods  and  analysis. 
Biochemistry  laboratory. 

Inorganic  chemistry. 

Identification  of  organic  compounds. 
Independent  study. 

Docket  No.  73-00262-01-77030.  Appli¬ 
cant:  University  of  Florida,  Department 
of  Chemical  Engineering,  Gainesville, 
Fla.  32601.  Article:  NMR  spectrometer, 
model  JNM-C-60-HL.  Manufacturer: 
JEOL  Ltd.,  Japan.  Intended  use  of  arti¬ 
cle:  The  article  is  intended  to  be  used 
by  staff  members  and  students  for 
studies  of  biological  materials  such  as 
lipids,  proteins,  hormones,  vitamins,  and 
membranes,  as  well  as  engineering  mate¬ 
rials  such  as  asphalt,  crude  oils,  sur¬ 
factants,  pigments,  and  various  colloids 
by  means  of  nuclear  magnetic  resonance 
spectroscopy.  The  following  are  the 
major  projects  which  will  be  carried  out 
with  the  article: 

(a)  The  structure  of  water  in  micro¬ 
emulsions. 

(b)  The  mechanism  of  phase  inver¬ 
sion  of  micro-  and  macro-emulsions. 

(c)  Molecular  motions  in  liquid- 
crystalline  structures. 

(d)  The  equilibrium  rate  of  exchange 
of  molecules  at  the  air-liquid  interface. 

<e)  Micelle  formation  and  solubiliza¬ 
tion  in  surfactant  solutions. 

(f)  Molecular  interactions  in  biologi¬ 
cal  membranes. 

(g)  The  structure  of  adsorbed  phases 
as  solids. 

(h)  The  structure  of  fluid  mixtures 
and  electrolyte  solutions. 

(i)  NMR  spectroscopy  for  fluorocar¬ 
bon  studies. 
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(j)  Application  for  NMR  spectroscopy 
in  asphalt  research. 

(k)  Mechanism,  reactions,  and  activ¬ 
ity  of  thiolsulfonates  and  disulfides. 

(l)  Synthesis  of  new  polymers  for  use 
in  extreme  environments. 

(m)  Donor-acceptor  complexes  of 
fluorine  compounds. 

(n)  Nonclasslcal  aromaticity  in  hy¬ 
drogen-bonded  systems. 

(o)  The  effect  of  metal  ions  on  un¬ 
saturated  hydrocarbons  in  relation  to 
boundary  lubrication. 

(p)  Interaction  of  oxygen  with  fluoro¬ 
carbons. 

(q)  NMR  spectroscopic  studies  of 
polymeric  fluids. 

Application  received  by  Commissioner 
of  Customs:  November  27,  1972. 

B.  Blankenheimer, 

Acting  Director, 
Office  of  Import  Programs. 

|FR  Doc.73-91  Piled  1-2-73:8:45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Coast  Guard 

|  COD  72-248P] 

FEDERAL  BOAT  SAFETY  ACT  OF  1971 

Proposed  Exemption  To  Supersede 
Existing  Exemption 

The  Coast  Guard  is  considering  super¬ 
seding  the  exemption  of  August  11,  1971 
(36  P.R.  15764,  Aug.  18,  1971)  to  section 
10  of  the  Federal  Boat  Safety  Act  of  1971 
by  issuing  a  more  limited  exemption. 

On  August  10,  1971,  the  President 
signed  into  law  the  “Federal  Boat  Safety 
Act  of  1971”  (Public  Law  92-75). 

Section  10  of  the  Act,  “Federal  Pre¬ 
emption,”  provides  that: 

Unless  permitted  by  the  Secretary  under 
section  9  of  this  Act,  no  State  or  political 
subdivision  thereof  may  establish,  continue 
In  effect,  or  enforce  any  provision  of  lav7  or 
regulation  which  establishes  any  boat  or 
associated  equipment  performance  or  other 
safety  standard,  or  which  Imposes  any  re¬ 
quirement  for  associated  equipment,  except, 
unless  disapproved  by  the  Secretary,  the 
carrying  or  using  of  marine  safety  articles 
to  meet  uniquely  hazardous  conditions  or 
circumstances  within  the  State,  which  Is  not 
Identical  to  a  Federal  regulation  Issued 
under  section  6  of  this  Act. 

On  August  11,  1971,  upon  determining 
that  boating  safety  would  not  be  ad¬ 
versely  affected  by  continuing  in  effect 
these  existing  laws  and  regulations  of 
the  various  States  and  political  subdivi¬ 
sions  until  new  boating  safety  regula¬ 
tions  were  issued  under  the  Federal  Boat 
Safety  Act  of  1971,  the  Secretary  of  the 
Department  of  Transportation,  under 
the  authority  vested  in  him  by  sections 
9  and  10  of  the  Federal  Boat  Safety  Act 
of  1971  (46  U.S.C.  1458  and  1459)  ex¬ 
empted  each  State  of  the  United  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  District  of  Columbia  and  politi¬ 


cal  subdivisions  thereof  from  the  provi¬ 
sions  of  section  10  of  the  Federal  Boat 
Safety  Act  of  1971.  That  exemption  ap¬ 
plied  only  to  laws  and  regulations  in 
effect  on  the  effective  date  of  the  Federal 
Boat  Safety  Act  of  1971  (Aug.  10, 
1971)  and  was  to  remain  in  effect  until 
expressly  superseded,  revoked,  or  other¬ 
wise  terminated  (36  F.R.  15764,  Aug.  18, 
1971). 

On  August  4,  1972,  the  Commandant, 
U.S.  Coast  Guard,  under  the  authority 
of  the  Federal  Boat  Safety  Act  of  1971 
and  49  CFR  1.46(o)(l)  issued  boat  per¬ 
formance  and  safety  standards.  These 
standards  appear  at  37  F.R.  15777-15785, 
August  4,  1972  and  at  33  CFR  181,  183 
entitled  “Manufacturer  Requirements” 
(Part  181)  and  “Boats  and  Associated 
Equipment”  (Part  183).  The  issuance  of 
these  regulations  removes  the  necessity 
for  an  exemption  to  the  prohibitions  of 
section  10  of  the  Federal  Boat  Safety 
Act  of  1971  concerning  performance  or 
other  safety  standards  for  boats. 

The  proposed  exemption  which  will 
supersede  the  exemption  of  August  11, 
1971  will  principally  affect  State  statutes 
and  regulations  by  preempting  those 
concerning  boat  performance  or  safety 
standards  such  as  requirements  for  ca¬ 
pacity  plates,  hull  identification  num¬ 
bers,  and  flotation. 

The  proposed  exemption  will  continue 
to  exempt  State  laws  concerning  per¬ 
formance  or  other  safety  standards  for 
associated  equipment  and  requirements 
for  associated  equipment.  For  the  pur¬ 
pose  of  the  proposed  exemption  associ¬ 
ated  equipment  means — 

(A)  Any  system,  part,  or  component  of 
a  boat  as  originally  manufactured  or  any 
similar  part  or  component  manufactured 
or  sold  for  replacement,  repair,  or  im¬ 
provement  of  such  system,  part,  or 
component; 

<B)  Any  accessory  or  equipment  for,  or 
appurtenance  to,  a  boat;  and 

(C)  Any  marine  safety  article,  acces¬ 
sory,  or  equipment  intended  for  use  by 
a  person  on  board  a  boat;  but 

(D)  Excluding  radio  equipment. 

Associated  equipment  contemplated 

by  the  exemption  includes,  but  is  not 
limited  to,  fuel  systems,  ventilation  sys¬ 
tems,  electrical  systems,  navigational 
lights,  sound  producing  devices,  fire  fight¬ 
ing  equipment,  lifesaving  devices,  sig¬ 
naling  devices,  ground  tackle,  life  and 
grab  rails,  and  navigational  equipment. 

In  consideration  of  the  foregoing  it  is 
proposed  that  the  exemption  of  Au¬ 
gust  11,  1971  to  section  10  of  the  Federal 
Boat  Safety  Act  of  1971  be  superseded  by 
a  more  limited  exemption  as  follows : 

Under  the  authority  vested  in  me  by 
sections  9  and  10  of  the  Federal  Boat 
Safety  Act  of  1971  and  49  CFR  1.46(o) 
(1),  I  hereby  exempt  each  State  of  the 
United  States,  The  Commonwealth  of 
Puerto  Rico,  The  Virgin  Islands,  Guam, 
American  Samoa,  and  the  District  of  Co¬ 
lumbia  and  political  subdivisions  thereof 
from  those  provisions  of  section  10  of 
the  Federal  Boat  Safety  Act  of  1971  that 
prohibit  any  of  those  jurisdictions  from 
continuing  in  effect  or  enforcing  any 
provision  of  law  or  regulation  which  es¬ 


tablishes  any  associated  equipment  per¬ 
formance  or  safety  standard,  or  which 
imposes  any  requirement  for  associated 
equipment  that  is  not  identical  to  a  Fed¬ 
eral  regulation.  This  exemption  applies 
only  to  laws  and  regulations  in  effect 
on  the  effective  date  of  the  Federal  Boat 
Safety  Act  of  1971  and  remains  in  effect 
until  expressly  superseded,  revoked,  or 
otherwise  terminated. 

Any  interested  person  may  submit  writ¬ 
ten  data,  views,  or  arguments  concerning 
this  notice  to  U.S.  Coast  Guard  (GCMC/ 
82) ,  Room  8234,  400  Seventh  Street  SW., 
Washington,  DC  20590.  All  communica¬ 
tions  received  before  February  15,  1973, 
will  be  considered  before  action  is  taken 
on  the  proposed  regulations.  Each  per¬ 
son  submitting  comments  should  include 
his  name  and  address,  identify  this  no¬ 
tice  (CGD72-248P)  and  give  reasons  and 
supporting  data  for  any  recommenda¬ 
tions.  All  comments  will  be  available  for 
examination  in  room  8234. 

Issued  in  Washington,  D.C.  on  Decem¬ 
ber  27,  1972. 

A.  C.  Wagner, 

Rear  Admiral,  U.S.  Coast  Guard, 
Chief,  Office  of  Boating  Safety. 

]FR  Doc.73-101  Filed  1-2-73; 8:45  am] 

ATOMIC  ENERGY  COMMISSION 

[Docket  No.  50-332] 

ALLIED-GULF  NUCLEAR  SERVICES 
ET  AL. 

Notice  of  Availability  of  Applicant’s 

Environmental  Report  and  Draft  De¬ 
tailed  Environmental  Statement 

Pursuant  to  the  National  Environmen¬ 
tal  Policy  Act  of  1969  and  the  Atomic 
Energy  Commission’s  regulation  10  CFR 
Part  50,  Appendix  D,  notice  is  hereby 
given  that  a  draft  environmental  state¬ 
ment  on  the  environmental  considera¬ 
tions  related  to  the  continuation,  modifi¬ 
cation,  or  termination  of  Construction 
Permit  CPCSF-4  and  the  subsequent 
possible  operation  of  the  Barnwell  Nu¬ 
clear  Fuel  Plant  by  Allied-Gulf  Nuclear 
Services  et  al„  has  been  prepared  by  the 
Commission’s  Directorate  of  Licensing, 
Fuels  and  Materials,  and  has  been  made 
available  for  public  inspection  in  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 

A  copy  of  the  statement  is  also  being 
placed  for  public  inspection  in  the  State 
clearinghouse,  Office  of  the  Governor, 
State  Planning  and  Grants  Division,  915 
Main  Street,  Columbia,  SC;  the  regional 
clearinghouse,  Lower  Savannah  Regional 
Planning  and  Development  Commission, 
Post  Office  Box  850,  Aiken,  SC;  and  at 
the  Barnwell  County  Courthouse,  Office 
of  the  County  Commissioner,  Barnwell, 
S.C. 

The  environmental  report  and  revi¬ 
sions  and  additions  thereto,  submitted  by 
Allied-Gulf  Nuclear  Services,  are  also 
available  for  public  Inspection  at  the 
above  designated  locations.  Notice  of 
availability  of  the  report  was  published 
in  the  Federal  Register  (36  F.R.  22692) 
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November  27.  1971.  Revisions  and  addi¬ 
tions  to  the  environmental  report  were 
submitted  by  letter  dated  November  20, 
1972. 

Copies  of  the  Commission’s  draft  de¬ 
tailed  statement  may  be  obtained  upon 
request  addressed  to  the  U.S.  Atomic 
Energy  Commission,  Washington,  D.C. 
20545,  Attention:  Deputy  Director  for 
Fuels  and  Materials,  Directorate  of 
Licensing. 

Pursuant  to  Appendix  D  to  10  CFR 
Part  50,  interested  persons  may,  within 
forty-five  (45)  days  from  date  of  publi¬ 
cation  of  this  notice  in  the  Federal  Reg¬ 
ister,  submit  comments  on  the  draft  de¬ 
tailed  statement,  the  environmental  re¬ 
port  and  the  proposed  actions  for  the 
Commission’s  consideration.  Federal 
agencies  and  State  and  local  officials  are 
being  provided  with  copies  of  the  draft 
detailed  statement.  Such  comments  as 
may  be  received  from  Federal  agencies 
and  State  and  local  officials  will  be  made 
available  for  public  inspection  at  the 
above-designated  locations.  Members  of 
the  public  should  address  their  comments 
to  the  U.S.  Atomic  Energy  Commission, 
Washington,  D.C.  20545,  Attention:  Dep¬ 
uty  Director  for  Fuels  and  Materials,  Di¬ 
rectorate  of  Licensing. 

Dated  at  Bethesda,  Md.,  this  26th  day 
of  December  1972. 

For  the  Atomic  Energy  Commission. 

Leland  C.  Rouse, 

Chief,  Technical  Support  Branch, 

Directorate  of  Licensing. 

[FR  Doc.73-27  Filed  1-2-73:8:45  am] 


[Docket  No.  60-397] 

WASHINGTON  PUBLIC  POWER 
SUPPLY  SYSTEM 

Order  Scheduling  Evidentiary  Hearing 

In  the  matter  of  The  Washington  Pub¬ 
lic  Power  Supply  System  (Hanford  No. 
2  Nuclear  Power  Plant) ,  Docket  No.  50- 
397. 

The  matter  having  come  before  this 
Atomic  Safety  and  Licensing  Board  at 
a  Prehearing  Conference  held  on  No¬ 
vember  30,  1972,  pursuant  to  a  notice 
and  order  scheduling  same,  dated  No¬ 
vember  20,  1972,  and  Counsel  for  the 
parties  having  been  present  and  partici¬ 
pating  in  said  Conference,  It  was  deter¬ 
mined  that  the  evidentiary  hearing  in 
this  proceeding  with  respect  to  both 
health  and  safety  matters  and  environ¬ 
mental  matters  would  commence  in 
Richland,  Wash.,  on  January  25,  1973. 

No  petitions  for  intervention  having 
been  filed,  this  proceeding  is  uncon¬ 
tested.  Accordingly,  the  parties  in  this 
proceeding  are  The  Washington  Public 
Power  Supply  System  (Applicant)  and 
the  Regulatory  Staff  of  the  Atomic 
Energy  Commission  (Staff) . 

The  Thermal  Powerplant  Site  Evalua¬ 
tion  Council,  of  Olympia,  Wash.,  has 
been  granted  the  right  to  participate  In 
this  proceeding  pursuant  to  the  provi¬ 
sions  of  10  CFR  2.715(c)  as  a  represent¬ 
ative  of  the  State  of  Washington. 


At  the  Prehearing  Conference,  the 
Board  ruled  favorably  on  all  written  re¬ 
quests  received  as  of  that  date  from 
members  of  the  public  who  wish  to  make 
a  limited  appearance.  Oral  or  written 
statements  of  their  position  on  the  Is¬ 
sues  by  persons  making  limited  appear¬ 
ances  will  be  received  at  the  beginning 
of  the  hearing  on  Thursday  afternoon, 
January  25,  1973.  In  addition,  the  Board 
has  scheduled  an  evening  session  on 
January  25,  at  which  time  persons  who 
cannot  attend  the  hearing  during  the 
day  will  be  permitted  to  make  limited 
appearances. 

Wherefore,  it  is  ordered,  In  accord¬ 
ance  with  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  rules  of  prac¬ 
tice  of  the  Commission,  that  a  hearing 
in  this  proceeding  shall  convene  at 
2  p.m.,  local  time,  on  Thursday,  Janu¬ 
ary  25,  1973,  in  the  Conference  Room, 
Hanford  House,  802  George  Washington 
Way,  Richland.  WA  99352. 

The  Atomic  Safety  and  Licensing 
Board. 

Issued  at  Washington,  D.C.,  this  26th 
day  of  December  1972. 

Robert  M.  Lazo, 
Chairman. 

|FR  Doc.73-32  Filed  1-2-73:8:45  am] 


[Docket  No.  50-266] 

WISCONSIN  ELECTRIC  POWER  CO. 

AND  WISCONSIN-MICHIGAN 

POWER  CO. 

Notice  of  Hearing  on  Facility 
Operating  License 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act) ,  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  and  the  regulations  in  Title  10, 
Code  of  Federal  Regulations,  Part  50, 
“Licensing  of  Production  and  Utilization 
Facilities,”  and  Part  2,  “Rules  of  Prac¬ 
tice,”  notice  is  hereby  given  that,  subject 
to  conditions  set  forth  in  a  Commission 
memorandum  and  order  dated  Decem¬ 
ber  21, 1972,  a  hearing  will  be  held  on  the 
pressurized  water  reactor  identified  as  the 
Point  Beach  Nuclear  Plant,  Unit  1  (the 
facility)  of  the  Wisconsin  Electric  Power 
Co.  and  Wisconsin-Michigan  Power  Co. 
(applicants) .  The  hearing  will  be  held  at 
a  time  and  place  to  be  set  in  the  future 
by  the  Atomic  Safety  and  Licensing 
Board  (Licensing  Board)  designated 
herein,  to  begin  in  the  vicinity  of  the 
facility  in  Manitowoc  County,  Wis.  Op¬ 
eration  of  the  facility  is  presently  au¬ 
thorized  by  Operating  License  No. 
DPR^-24,  issued  by  the  Atomic  Energy 
Commission  on  October  5,  1970.  The 
hearing  will  consider  whether,  in  accord¬ 
ance  with  the  requirements  in  the  Com¬ 
mission’s  regulations  implementing 
NEPA  in  10  CFR  Part  50,  Appendix  D, 
the  operating  license  should  continue. 

The  Licensing  Board  shall  consist  of 
Charles  A.  Haskins,  Esq.  (Chairman), 
Dr.  M.  Stanley  Livingston,  and  Dr. 
Ernest  O.  Salo. 

A  notice  of  opportunity  for  hearing  on 
the  continuance  of  the  operating  license 


for  the  facility  was  published  in  the  Fed¬ 
eral  Register  on  July  7,  1972  (37  F.R. 
13362).  The  notice  provided  that,  within 
30  days  from  the  date  of  publication,  any 
person  whose  interest  may  be  affected 
by  the  proceeding  could  file  a  petition 
for  leave  to  intervene  in  accordance  with 
the  requirements  of  10  CFR  Part  2, 
“Rules  of  Practice.”  A  petition  for  leave 
to  intervene  was  thereafter  filed  by 
Businessmen  for  the  Public  Interest, 
Sierra  Club,  and  Protect  Our  Wisconsin 
Environmental  Resources.  The  Commis¬ 
sion  has  determined  that,  subject  to  suc¬ 
cessful  completion  of  the  conditions 
stated  in  its  memorandum  and  order 
dated  December  26,  1972,  a  public  hear¬ 
ing  will  be  held. 

A  prehearing  conference  will  be  held 
by  the  Licensing  Board,  at  a  date  and 
place  to  be  set  by  it,  to  consider  perti¬ 
nent  matters  in  accordance  with  the 
Commission’s  “Rules  of  Practice.”  The 
date  and  place  of  the  hearing  will  be  set 
by  the  Board  at  or  after  the  prehearing 
conference.  Notices  as  to  the  dates  and 
places  of  the  prehearing  conference  and 
the  hearing  will  be  published  in  the 
Federal  Register. 

The  specific  issues  to  be  considered  at 
the  hearing  on  the  facility  operating 
license  will  be  determined  by  the  Board 
in  accordance  with  the  Commission’s 
memorandum  and  order. 

The  instant  facility  is  subject  to  the 
provisions  of  section  B  of  Appendix  D  to 
10  CFR  Part  50,  which  sets  forth  proce¬ 
dures  for  environmental  review  of  cer¬ 
tain  licenses  to  construct  or  operate 
production  or  utilization  facilities  issued 
in  the  period  January  1,  1970,  to  Sep¬ 
tember  9,  1971. 

For  further  details  pertinent  to  the 
operating  license  under  consideration,  see 
the  application  for  the  facility  operating 
license  dated  March  18, 1969,  as  amended, 
the  applicant’s  environmental  report 
dated  November  11,  1971,  the  report  of 
the  Advisory  Committee  on  Reactor 
Safeguards  on  the  application  for  a 
facility  operating  license  for  the  Point 
Beach  1  facility  dated  April  16,  1970,  the 
regulatory  staff’s  final  detailed  statement 
on  environmental  considerations  pursu¬ 
ant  to  10  CFR  Part  50.  Appendix  D,  is¬ 
sued  in  May  of  1972,  and  the  Safety 
Evaluation  prepared  by  the  Directorate 
of  Licensing,  dated  July  15,  1970.  These 
documents  are  available  for  public  in¬ 
spection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW„ 
Washington,  DC,  at  the  Manitowoc  Pub¬ 
lic  Library,  808  Hamilton  Street,  Mani¬ 
towoc,  WI  54220,  at  the  State  Planning 
Bureau,  Department  of  Administration, 
1  West  Wilson  Street,  State  Office  Build¬ 
ing,  Madison,  WI  53701,  and  at  the 
Southeastern  Wisconsin  Regional  Plan¬ 
ning  Commission,  916  North  East  Avenue, 
Waukesha,  WI  53186. 

Any  person  who  wishes  to  make  an  oral 
or  written  statement  in  this  proceeding 
but  who  has  not  filed  a  petition  for  leave 
to  intervene  as  noted  above,  may  request 
permission  to  make  a  limited  appearance 
pursuant  to  the  provisions  of  10  CFR 
2.715  of  the  Commission’s  “Rules  of  Prac¬ 
tice.”  Limited  appearances  will  be  per- 
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mitted  at  the  time  of  the  hearing  in  the 
discretion  of  the  Licensing  Board,  within 
such  limits  and  on  such  conditions  as 
may  be  fixed  by  it.  Persons  desiring  to 
make  a  limited  appearance  are  requested 
to  inform  the  Secretary  of  the  Commis¬ 
sion,  United  States  Atomic  Energy  Com¬ 
mission,  Washington,  D.C.  20545,  not 
later  than  thirty  (30)  days  from  the  date 
of  publication  of  this  notice  in  the  Fed¬ 
eral  Register.  A  person  permitted  to 
make  a  limited  appearance  does  not  be¬ 
come  a  party,  but  may  state  his  position 
and  raise  questions  which  he  would  like 
to  have  answered  to  the  extent  that  the 
questions  are  within  the  scope  of  the 
hearing.  A  member  of  the  public  does  not 
have  the  right  to  participate  unless  he 
has  been  granted  the  right  to  intervene 
as  a  party  or  the  right  of  limited 
appearance. 

An  answer  to  this  notice,  pursuant  to 
the  provisions  of  10  CFR  8  2.705  of  the 
Commission’s  “Rules  of  Practice,”  must 
be  filed  by  the  parties  to  this  proceeding 
(other  than  the  Regulatory  Staff)  not 
later  than  twenty  (20)  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Papers  required  to  be  filed  in  this  pro¬ 
ceeding  may  be  filed  by  mail  or  telegram 
addressed  to  the  Secretary  of  the  Com¬ 
mission,  United  States  Atomic  Energy 
Commission,  Washington,  D.C.  20545, 
Attention:  Chief,  Public  Proceedings 
Branch,  or  may  be  filed  by  delivery  to  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  NW„  Washington  DC. 

Pending  further  order  of  the  Licensing 
Board,  parties  are  required  to  file  pur¬ 
suant  to  the  provisions  of  10  CFR  2.708 
of  the  Commission’s  “Rules  of  Practice,” 
an  original  and  20  conformed  copies  of 
each  such  paper  with  the  Commission. 

Dated  at  Germantown,  Md.,  this  26th 
day  of  December  1972. 

United  States  Atomic 
Energy  Commission, 
Paul  C.  Bender, 

Secretary  of  the  Commission. 

[FR  Doc.73-31  Filed  l-2-73;8:45  ami 


[Docket  No.  50-3441 

PORTLAND  GENERAL  ELECTRIC  CO. 

Availability  of  AEC  Draft  Environ¬ 
mental  Statement,  Applicant’s  En¬ 
vironmental  Report  and  Supple¬ 
mental  Environmental  Reports 

Pursuant  to  the  National  Environmen¬ 
tal  Policy  Act  of  1969  and  the  Atomic 
Energy  Commission’s  regulations  in  Ap¬ 
pendix  D  of  10  CFR  Part  50,  notice  is 
hereby  given  that  a  document  entitled 
“Draft  Environmental  Statement  by  the 
Directorate  of  Licensing,  U.S.  Atomic  En¬ 
ergy  Commission,  related  to  the  proposed 
construction  and*  operation  of  the  Tro¬ 
jan  Nuclear  Plant,  Docket  No.  50-344,” 
Is  being  placed  in  the  following  locations 
where  it  will  be  available  for  inspection 
by  members  of  the  public :  The  Commis¬ 
sion’s  Public  Document  Room  at  1717  H 
Street  N.W.,  Washington  DC  20545,  and 
at  the  Law  Library,  Columbia  County 


* 

Courthouse,  Circuit  Court  Room,  St. 
Helens,  Oreg.  97501.  The  report  is  also 
being  made  available  at  the  Federal  Aid 
Coordination  Section,  Local  Government 
Relations  Division,  Executive  Depart¬ 
ment,  301  Public  Service  Building,  Salem, 
Oreg.  97310  and  at  the  Columbia  Re¬ 
gion  Association  of  Governments,  6400 
Southwest  Canyon  Court,  Portland,  OR 
97204.  Copies  of  the  Commission’s  Draft 
Environmental  Statement  may  be  ob¬ 
tained  upon  request  addressed  to  the  U.S. 
Atomic  Energy  Commission,  Washing¬ 
ton,  D.C.  20545,  Attention:  Deputy  Di¬ 
rector  for  Reactor  Projects,  Directorate 
of  Licensing. 

The  Applicant’s  Environmental  Re¬ 
port,  Supplemental  Environmental  Re¬ 
port,  and  amendments  thereto  are  also 
available  for  public  inspection  at  the 
above-named  locations.  The  notice  of 
availability  of  applicant’s  Environmen¬ 
tal  Report  was  published  in  the  Federal 
Register  on  June  27,  1970  (35  F.R. 
10530).  The  notice  of  availability  of 
applicant’s  Supplemental  Environmental 
Report  was  published  in  the  Federal 
Register  on  December  30,  1971  (36  F.R. 
25242) . 

Pursuant  to  Appendix  D  to  10  CFR  50, 
interested  persons  may,  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
submit  comments  for  the  Commission’s 
consideration  on  the  proposed  actions. 
Environmental  Report,  Supplemental 
Environmental  Report,  and  amendments 
thereto,  and  the  Draft  Environmental 
Statement.  Federal  and  State  agencies 
are  being  provided  with  copies  of  these 
reports  and  the  Draft  Environmental 
Statement  (local  agencies  may  obtain 
these  documents  upon  request)  and, 
when  any  comments  thereon  by  Federal, 
State  and  local  officials  are  received,  they 
will  be  made  available  for  public  inspec¬ 
tion  at  the  above-designated  locations. 
Comments  on  the  Draft  Environmental 
Statement  from  interested  members  of 
the  public  should  be  addressed  to  the 
United  States  Atomic  Energy  Commis¬ 
sion,  Washington,  D.C.  20545,  Attention: 
Deputy  Director  for  Reactor  Projects, 
Directorate  of  Licensing. 

Dated  at  Bethesda,  Md.,  this  27th  day 
of  December  1972. 

For  the  Atomic  Energy  Commission. 

Daniel  R.  Muller, 
Assistant  Director  for  Environ - 
mental  Projects,  Directorate 
of  Licensing. 

[FR  Doc.73-105  Filed  l-2-73;8:45  am] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  24869;  Order  72-12-113] 

OVERSEAS  AND  FOREIGN  AIR 
TRANSPORTATION 

Order  Regarding  Baggage  Allowance 
Tariff  Rules 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  In  Washington,  D.C., 
on  the  26th  day  of  December  1972. 


By  Order  72-10-91,  dated  October  27, 
1972,  the  Board  ordered  an  investigation 
into  the  lawfulness  of  various  existing 
tariffs  which  set  forth  the  free  baggage 
allowances  and  charges  for  excess  bag¬ 
gage  in  foreign  air  transportation. 

British  United  Airways,  Ltd.,  is  a  party 
to  certain  of  the  tariffs  under  investiga¬ 
tion,1  but  it  was  inadvertently  omitted 
from  the  list  of  parties  to  this  proceeding. 
We  are  therefore  by  this  order  making 
British  United  Airways,  Ltd.,  a  party  to 
the  investigation. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
particularly  sections  204,  404,  412,  and 
1002  thereof, 

It  is  ordered.  That: 

1.  British  United  Airways,  Ltd.,  is 
hereby  made  a  party  to  this  proceeding. 

2.  A  copy  of  this  order  will  be  served 
upon  all  parties  to  Docket  24869,  and 
British  United  Airways,  Ltd. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink, 

Secretary. 

[FR  Doc.73-19  Filed  l-2-73;8:45  am] 


[Dockets  Nos.  24412,  24457;  Order  72-12-112] 

PIEDMONT  AVIATION,  INC.,  ET  AL. 

Order  Regarding  Joint  Petition  and 
Application 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  26th  day  of  December  1972. 

On  April  14,  1972,  Piedmont  Aviation, 
Inc.  (Piedmont),  National  Airlines,  Inc. 
(National),  the  city  of  Richmond,  Va., 
and  the  Greater  Richmond  Chamber  of 
Commerce  (Richmond)  filed  a  joint  pe¬ 
tition  for  issuance  of  an  order  to  show 
cause  why  Richmond,  Va.,  should  not  be 
deleted  from  National’s  certificate  of 
public  convenience  and  necessity 1  and 
why  Piedmont’s  certificate  should  not  be 
amended  so  as  to  add  a  new  segment 
authorizing  Richmond  -  Washington, 
D.C.-New  York/Newark  service  subject  to 
a  restriction  that  all  flights  on  that  seg¬ 
ment  must  originate  or  terminate  at 
Richmond  or  a  point  south  thereof. 

In  an  answer  to  the  joint  petition, 
American  Airlines,  Inc.  (American) 


1  British  United  is  a  party  because  of 
various  Joint  fares  which  it  has  entered  into 
with  carriers  providing  scheduled  service  to 
or  from  the  United  States.  It  is  not  pres¬ 
ently  certificated  to  provide  regularly  sched¬ 
uled  service  to  or  from  the  United  States. 

*  By  Order  71-6-29,  dated  May  7,  1971,  the 
Board  authorized  National  to  temporarily 
suspend  service  at  Richmond  until  May  10, 
1972.  By  Order  72-5-34,  dated  May  9,  1972, 
the  Board  authorized  the  carrier  to  continue 
its  temporary  suspension  of  service  untU 
May  10,  1973,  or  until  60  days  after  final 
decision  on  the  application  herein  (Docket 
24412),  whichever  event  shall  occur  first. 
Prior  to  the  temporary  suspension  of  service 
National  provided  single-plane  service  be¬ 
tween  Richmond  and  New  York,  Philadel¬ 
phia  and  Washington,  D.C. 
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opposes  the  award  to  Piedmond  of  Rich¬ 
mond-New  York  authority,  via  Washing¬ 
ton  National  Airport,  and  contends  that 
the  award  to  Piedmont  of  nonstop  Wash¬ 
ington,  D.C.  (National)  -New  York/New¬ 
ark  authority  is  not  only  unnecessary  to 
accomplish  the  basic  purposes  of  the 
transfer  proposed  by  the  joint  petitioners 
but  is  a  controversial  appendage  inap¬ 
propriate  for  consideration  in  an  expe¬ 
dited  proceeding. 

Allegheny  Airlines,  Inc.  (Allegheny), 
in  an  answer  to  the  joint  petition,  op¬ 
poses  the  transfer  of  National’s  authority 
to  Piedmont  and,  in  particular,  the  au¬ 
thorization  of  Piedmont  in  the  Rich¬ 
mond-New  York  market.  Concurrently, 
Allegheny  has  filed  an  application  for 
similar  authority  in  Docket  24457. 
Therein  the  carrier  seeks  new  authority 
between  Richmond-Washington,  D.C./ 
Baltimore-New  York/Newark  and  fur¬ 
ther  to  consolidate  its  new  route  appli¬ 
cation  wTith  Piedmont’s  request  herein- 

In  a  combined  answer  to  the  joint 
petition  and  to  Allegheny’s  motion  to 
consolidate,  Altair  Airlines,  Inc.  (Altalr) , 
a  commuter  carrier,  objects  to  the  hear¬ 
ing  of  any  issue  other  than  Richmond- 
New  York  nonstop  authority  contending 
that  there  is  no  need  for  additional  serv¬ 
ice  in  either  the  Richmond-Philadelphia 
or  Richmond-Baltimore  market.* 

On  May  17, 1972,  the  Richmond  parties 
filed  a  motion  for  expeditious  considera¬ 
tion  under  Subpart  M  type  procedures 
to  emphasize  its  interest  in  obtaining 
prompt  action  on  the  requests  for  addi¬ 
tional  authority  filed  by  Piedmont  and 
Allegheny.  An  answer  to  Richmond’s  mo¬ 
tion  has  been  filed  by  American.  In  ad¬ 
dition,  answers  supporting  Allegheny’s 
motion  to  consolidate  have  been  filed  by 
the  Baltimore  and  Maryland  parties, 
the  Massachusetts  Port  Authority,  and 
the  city  of  Philadelphia,  while  an  answer 
opposing  consolidation,  except  for  the 
question  of  Richmond-New  York  and 
Richmond-Washington  services,  was  filed 
by  Piedmont. 

Finally,  a  petition  for  leave  to  inter¬ 
vene  in  these  proceedings  was  filed  by 
Eastern  Air  Lines,  Inc.  (Eastern).  East¬ 
ern  is  presently  authorized  to  serve  the 
Richmond-New  York,  Richmond-Wash¬ 
ington,  Richmond-Baltimore  and  Wash¬ 
ington  Baltimore-New  York  markets. 

Based  on  the  foregoing,  we  have  de¬ 
cided  to  set  for  hearing,  pursuant  to 
Subpart  M  expedited  procedures,’  the 


•  In  Its  motion  to  consolidate,  Allegheny 
proposed.  Inter  alia,  additional  service  from 
Richmond  to  Philadelphia  via  Washington. 

’The  expedited  procedures  of  Subpart  M 
will  govern  the  conduct  of  all  future  pro¬ 
cedural  steps.  Specifically,  the  future  pro¬ 
ceedings  in  this  docket  will  be  conducted 
under  the  procedures  of  Rule  1301  et  seq.,  of 
the  Board's  rules  of  practice.  We  will  not 
require  the  Joint  petition  to  be  reflled  under 
Subpart  M  since  this  would  unnecessarily  de¬ 
lay  the  proceeding.  Instead,  we  will  proceed 
under  Subpart  M  procedures  with  the  Joint 
petition  serving  as  appropriate  applications. 
National  and  Piedmont  wUl  be  given  25  days 
from  the  date  of  service  of  this  order  to 
supplement  their  application  by  supplying 
the  second-year  forecast  required  by  Rule 
1304  and  to  provide  appropriate  economic 


question  of  whether  National’s  authority 
at  Richmond  should  be  deleted  or  indefi¬ 
nitely  suspended;  and  the  question  of 
whether  any  other  applicant  air  carrier 
should  be  granted  authority  to  operate 
nonstop  between  Richmond  and  New 
York/Newark.  Accordingly,  we  will  deny 
the  show  cause  relief  requested  by  the 
joint  applicants,  and  will  consolidate  for 
hearing  National’s  application,  as  well 
as  the  applications  filed  by  Piedmont  and 
Allegheny  insofar  as  each  requests  Rich¬ 
mond-New  York/Newark  authority.  The 
balance  of  the  applications  will  be  dis¬ 
missed  without  prejudice. 

The  relief  requested  by  the  carrier  ap¬ 
plicants,  as  well  as  Richmond,  does  not 
involve  the  transfer  of  all  or  any  part  of 
National’s  authority  at  Richmond,  but 
rather  contemplates  a  simultaneous 
hearing  on  whether  National’s  authority 
should  be  deleted,  and  whether  certain 
new  or  improved  authority  should  be 
awarded  to  another  carrier.  In  our  view 
this  approach  is  correct  since  a  transfer 
of  National’s  Richmond  authority  is  not 
feasible,4  and  since,  as  so  framed,  the 
proceeding  can  focus  on  the  need  to  re¬ 
place  the  services  previously  offered  by 
National  at  Richmond.6  Of  the  Rich¬ 
mond  markets  served  by  National  in  the 
3-year  period  prior  to  its  suspension  in 
1971,  Richmond-New  York/Newark  was 
by  far  the  largest,  and,  in  fact,  was  the 
only  market,  other  than  smaller  points 
in  Virginia,  that  consistently  received  a 
pattern  of  daily  service  in  both  direc¬ 
tions  from  National.  For  this  reason  we 
are  in  accord  with  the  applicants  that 
the  issue  of  new  nonstop  authority  in 
this  market  should  be  heard.  We  do  not 
agree,  however,  that  any  other  Richmond 
authority  should  be  placed  in  issue.  In 
particular,  no  case  has  been  made  out 
for  allowing  Piedmont  to  extend  its  exist¬ 
ing  Richmond-Washington  authority  to 
New  York/Newark  so  as  to  provide 
Richmond-New  York/Newark  service  via 
Washington,  or  for  hearing  Allegheny’s 
application  to  provide  a  similar  pattern 
of  service.  First,  the  size  of  the  Rich¬ 
mond-New  York  market  is  such  that  it 
does  not  seem  to  require  intermediate 
point  traffic  support.  Second,  in  light  of 
the  first  consideration,  there  is  no  basis 
for  authorizing  the  use  of  Washington 
National,  a  facility  that  is  still  subject  to 
capacity  limitations,  as  an  intermediate 
point.  Third,  numerous  carriers  are  cer¬ 
tificated  to  provide  service  in  the  Wash¬ 
ington-New  York/Newark  market,  and 


support  for  the  proposed  Richmond-New 
York/Newark  service.  At  the  same  time, 
Allegheny  will  be  expected  to  file  new  eco¬ 
nomic  evidence  to  support  Its  application  for 
Richmond-New  York/Newark  authority,  that 
portion  of  Allegheny’s  application  In  Docket 
24457  which  wUl  be  consolidated  herewith. 
The  parties  wUl  then  have  25  days  to  answer 
as  specified  in  Rule  1306. 

4  Richmond  Is  an  unrestricted  intermediate 
point  on  Nation’s  Route  31,  which  embraces 
most  of  the  major  cities  on  the  east  coast 
between  Boston  and  Florida.  Any  attempt  to 
hear  even  a  substantial  part  of  the  authority 
would  attract  additional  oompetlng  applica¬ 
tions  and  hence  create  a  major  east  coast 
route  case. 


there  has  been  no  showing  that  there  is 
any  need  for  additional  service  in  this 
market  at  this  time.  Nor  do  we  perceive 
any  reason  to  hear  the  need  for  new  or 
improved  service  between  Richmond  and 
Baltimore,  Philadelphia  or  Boston."  None 
of  these  cities  was  served  by  National  on 
a  daily  basis  in  both  directions  for  3  years 
prior  to  its  suspension.  Moreover,  each 
generated  very  small  volumes  of  Rich¬ 
mond  traffic,  and  are  only  fractionally 
the  size  of  the  Richmond-New  York 
market.  In  any  event,  we  assume  that  if 
traffic  density  were  sufficiently  high. 
Eastern,  which  is  certificated  to  provide 
such  service,  would  do  so.  Finally,  to 
pick  and  choose  intermediate  points  on 
National’s  Route  31  which  have  not  re¬ 
ceived  a  pattern  of  usable  service  from 
National,  and  which  are  not  among 
Richmond’s  primary  markets,  introduces 
complex  questions  concerning  the  desir¬ 
ability  of  hearing  the  need  for  new  au¬ 
thority  as  to  other  points  on  National’s 
Route  31 — a  course  of  action  that  could 
make  the  proceeding  so  complex  that  it 
would  rule  out  the  use  of  Subpart  M  ex¬ 
pedited  procedures  and  might  warrant 
hearing  the  sole  question  of  whether  Na¬ 
tional’s  suspension  should  be  lifted.7 

We  have  also  determined  not  to  impose 
a  long-haul  restriction  in  respect  to 
Richmond-New  York/Newark  service 
since  this  would  effectively  preclude  Al¬ 
legheny  from  prosecuting  its  application 
as  consolidated.  Rather,  we  propose  to  be 
in  a  position  to  evaluate  the  comparative 
benefits  of  the  beyond-market  proposals 
of  both  Piedmont  and  Allegheny. 

Accordingly,  it  is  ordered.  That: 

1.  The  motion  of  the  Richmond  parties 
for  expeditious  consideration  of  the  is¬ 
sues  in  Dockets  24412  and  24457,  as  modi¬ 
fied  herein,  be  and  it  hereby  is  granted;’ 

2.  The  application  of  Allegheny  Air¬ 
lines,  Inc.  in  Docket  24457,  insofar  as  it 
seeks  nonstop  Richmond,  Virginia-New 
York,  N.Y./Newark,  N.J,  authority,  be 
and  it  hereby  is  consolidated  with  the 
proceedings  herein;  in  all  other  respects 
the  application  is  dismissed ; 

3.  The  joint  petition  of  Piedmont  Avi¬ 
ation,  Inc.,  National  Airlines,  Inc.,  the 
city  of  Richmond.  Va.,  and  the  Greater 
Richmond  Chamber  of  Commerce,  be 
and  it  hereby  is  set  for  hearing  before 
an  Administrative  Law  Judge  of  the 
Board  at  a  time  and  place  to  be  here- 


TIn  light  of  these  circumstances,  and  of 
the  Board's  crowded  docket,  we  find,  with  re¬ 
spect  to  those  requests  for  hearing  which  are 
dismissed  or  denied  herein,  that  the  pro¬ 
ponents  have  not  made  a  sufficient  showing 
under  5  399.60(b)  of  the  Board’s  policy  state¬ 
ments  that  those  requests  should  be  granted 
at  this  time. 

•It  would  also  involve  the  question  of  the 
beyond-market  proposals  of  the  applicants. 

•In  addition  to  New  York  and  Washington, 
Allegheny  seeks  Richmond  authority  only  at 
one  other  point,  Baltimore;  however,  the 
carrier  proposes  to  offer  Philadelphia  and 
Boston  service  by  tacking  a  schedule  between 
Baltimore  and  Philadelphia,  as  well  as  Bos¬ 
ton.  On  the  other  hand,  as  set  forth  below, 
we  will  not  preclude  Allegheny  or  Piedmont 
from  proposing  to  offer  service  beyond  the 
terminals  In  issue. 
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after  designated,  limited  to  the  follow¬ 
ing  issues: 

(a)  Whether  the  public  convenience 
and  necessity  require  the  amendment  of 
National  Airlines’  certificate  for  Route 
31  so  as  to  delete  or  suspend  the  carrier’s 
authority  to  serve  Richmond,  Virginia; 
and 

(b)  Whether  the  public  convenience 
and  necessity  require  the  amendment  of 
the  certificate  of  any  other  carrier  so  as 
to  add  the  following  segment: 

Richmond,  Va.-New  York,  N.Y./New¬ 
ark,  N.J.;  and  in  all  other  respects,  the 
joint  petition  in  Docket  24412  be  and  it 
hereby  is  denied;  and 

4.  The  proceedings  in  Docket  24412 
hereinafter  to  be  known  as  the  Service 
to  Richmond  Case,  will  be  conducted  un¬ 
der  the  procedures  of  Rules  1301  et  seq. 
of  the  Board’s  rules  of  practice  except 
as  modified  as  follows: 

(a)  Within  25  days  of  the  date  of  this 
order  Piedmont  Aviation,  Inc.,  Allegheny 
Airlines,  Inc.  and  any  other  carrier  ap¬ 
plicant  should  file  supplements  to  their 
respective  applications  setting  forth  de¬ 
tailed  economic  justification  for  their  in¬ 
dividual  proposals  over  the  route  in  ques¬ 
tion,  and  complying  fully  with  Rule  1307 
(a)  of  the  Board’s  rules  of  practice; 

(b)  Any  interested  person,  within  25 
days  of  the  filings  detailed  in  (a)  above 
may  file  with  the  Board  an  answer  to 
such  application,  such  answers  to  com¬ 
ply  with  the  provisions  of  Rules  1306 
and  1307(a)  of  the  Board’s  rules  of  prac¬ 
tice,  except  that  a  specific  request  that 
a  hearing  on  the  above-described  matter 
be  held  will  not  be  required. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink, 

Secretary. 

[PR  Doc.73-20  Piled  1-2-73:8:45  am] 

COMMITTEE  FOR  THE  IMPLEMEN¬ 
TATION  OF  TEXTILE  AGREEMENTS 

CERTAIN  COTTON  TEXTILES  AND 
COTTON  TEXTILE  PRODUCTS  PRO¬ 
DUCED  OR  MANUFACTURED  IN 
THE  SOCIALIST  REPUBLIC  OF 
ROMANIA 

Entry  or  Withdrawal  from  Warehouse 
for  Consumption 

December  21,  1972. 

On  December  31,  1970,  the  U.S.  Gov¬ 
ernment,  in  furtherance  of  the  objectives 
of,  and  under  the  terms  of  the  Long- 
Term  Arrangement  Regarding  Interna¬ 
tional  Trade  in  Cotton  Textiles  done  at 
Geneva  on  February  9,  1962.  concluded 
a  comprehensive  bilateral  cotton  textile 
agreement  with  the  Government  of  the 


*  The  petition  of  Eastern  Air  Lines  for  leave 
to  Intervene  In  Docket  24412  and  Docket 
24457  will  be  dealt  with  by  the  Administra¬ 
tive  Law  Judge. 


Socialist  Republic  of  Romania  concern¬ 
ing  exports  of  cotton  textiles  and  cotton 
textile  products  from  Romania  to  the 
United  States  over  a  5-year  period  be¬ 
ginning  on  January  1,  1971,  and  extend¬ 
ing  through  December  31,  1975.  Among 
the  provisions  of  the  agreement  are  those 
establishing  an  aggregate  limit  for  the 
64  categories,  and  within  the  aggregate 
limit,  specific  limits  on  categories  19,  26, 
47,  49,  55,  60,  and  63  for  the  third  agree¬ 
ment  year  beginning  January  1,  1973. 

Accordingly,  there  is  published  below 
a  letter  of  December  21,  1972,  from  the 
Chairman  of  the  Committee  for  the  Im¬ 
plementation  of  Textile  Agreements  to 
the  Commissioner  of  Customs,  directing 
that  the  amounts  of  cotton  textile  prod¬ 
ucts  in  the  above  categories  produced  or 
manufactured  in  Romania,  which  may 
be  entered  or  withdrawn  from  ware¬ 
house  for  consumption  in  the  United 
States  for  the  period  beginning  Janu¬ 
ary  1,  1973,  and  extending  through  De¬ 
cember  31,  1973,  be  limited  to  the  desig¬ 
nated  levels.  The  letter  published  below 
and  the  actions  pursuant  thereto  are 
not  designed  to  implement  all  of  the 
provisions  of  the  bilateral  agreement,  but 
are  designed  to  assist  only  in  the  imple¬ 
mentation  of  certain  of  its  provisions. 

Stanley  Nehmer, 
Chairman,  Committee  for  the 
Implementation  of  Textile 
Agreements,  and  Deputy  As¬ 
sistant  Secretary  and  Direc¬ 
tor,  Bureau  of  Resources  and 
Trade  Assistance. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  D.C.  20226. 

December  21,  1972. 

Dear  Mr.  Commissioner:  Under  the  terms 
of  the  Long-Term  Arrangement  Regarding 
International  Trade  In  Cotton  Textiles  done 
at  Geneva  on  February  9,  1962,  pursuant  to 
the  bilateral  cotton  textile  agreement  of  De¬ 
cember  31,  1970,  between  the  Governments 
of  the  United  States  and  the  Socialist  Re¬ 
public  of  Romania,  and  In  accordance  with 
the  procedures  of  Executive  Order  11651  of 
March  3,  1972,  you  are  directed  to  prohibit, 
effective  January  1,  1973  and  for  the  12- 
month  period  extending  through  Decem¬ 
ber  31,  1973,  entry  Into  the  United  States  for 
consumption  and  withdrawal  from  ware¬ 
house  for  consumption  of  cotton  textile 
products  in  categories  19,  26,  47,  49,  55,  60, 
and  63,  produced  or  manufactured  in  Roma¬ 
nia.  In  excess  of  the  following  12-month 
levels  of  restraint: 


Category  12-month  level  of  restraint 

19 _  1,212,750  square  yards. 

26 -  2,425,500  square  yards  (of 

which  not  more  than 
551,250  square  yards  may 
be  in  duck  fabric)  1 

47 -  44,724  dozen. 

49. . .  23,746  dozen. 

55 -  15,132  dozen. 

60 - 21,218  dozen. 

63 -  383,478  pounds. 


‘The  T.S.U.S.A.  Nos.  for  duck  fabric  are: 

320.  — 01  through  04,  06,  08 

321.  — 01  through  04,  06,  08 

322.  — 01  through  04,  06,  08 

326. — 01  through  04,  06,  08 

327.  — 01  through  04,  06,  08 

328. -01  through  04,  06,  08 


In  carrying  out  this  directive,  entries  of 
cotton  textile  products  In  categories  19,  26, 
47,  49,  65,  60,  and  63,  produced  or  manu¬ 
factured  In  Romania,  which  have  been  ex¬ 
ported  to  the  United  States  from  Romania 
prior  to  January  1,  1973,  shall,  to  the  extent 
of  any  unfilled  balances  be  charged  against 
the  levels  of  restraint  established  for  such 
goods  for  the  12-month  period  beginning 
January  1,  1972,  and  extending  through 
December  31,  1972.  In  the  event  that  the 
levels  of  restraint  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in 
this  letter. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  pursuant  to  the  pro¬ 
visions  of  the  bilateral  agreement  of  De¬ 
cember  31,  1970,  between  the  Governments 
of  the  United  States  and  the  Socialist  Re¬ 
public  of  Romania  which  provide  in  part 
that  within  the  aggregate  limit,  limits  on 
certain  categories  may  be  exceeded  by  not 
more  than  6  percent;  for  the  limited  carry¬ 
over  of  shortfalls  in  certain  categories  to  the 
next  agreement  year;  and  for  administrative 
arrangements.  Any  appropriate  adjustments 
pursuant  to  the  provisions  of  the  bilateral 
agreement  referred  to  above,  will  be  made 
to  you  by  letter. 

A  detailed  description  of  the  categories  in 
terms  of  T.U.S.A.  numbers  was  published 
in  the  Federal  Register  on  April  29,  1972  (37 
F.R.  8802). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption  shall 
be  construed  to  include  entry  for  consump¬ 
tion  into  the  Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  the  Socialist  Republic  of 
Romania  and  with  respect  to  imports  of 
cotton  textiles  and  cotton  textile  products 
from  Romania  have  been  determined  by  the 
Committee  for  the  Implementation  of  Tex¬ 
tile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
the  directions  to  the  Commissioner  of  Cus¬ 
toms,  being  necessary  to  the  implementation 
of  such  actions,  fall  within  the  foreign  af¬ 
fairs  exception  to  the  rule-making  provi¬ 
sions  of  6  U.S.C.  653.  This  letter  will  be 
published  in  the  Federal  Register. 

Sincerely, 

Stanley  Nehmer, 

Chairman,  Committee  for  the  Im¬ 
plementation  of  Textile  Agree¬ 
ments,  and  Deputy  Assistant 
Secretary  and  Director,  Bureau  of 
Resources  and  Trade  Assistance. 

[FR  Doc.73-9  Filed  1-2-73:8:45  am] 

COUNCIL  ON  ENVIRONMENTAL 
QUAUTY 

ENVIRONMENTAL  IMPACT 
STATEMENTS 

Notice  of  Public  Availability 

Environmental  impact  statement  re¬ 
ceived  by  the  Council  from  December  18 
through  December  22,  1972. 

Note:  At  the  head  of  the  listing  of  state¬ 
ments  received  from  each  agency  is  the  name 
of  an  individual  who  can  answer  questions 
regarding  those  statements. 

Department  of  Agriculture 

FOREST  SERVICE 

Contact :  Dr.  T.  C.  Byerly,  Office  of  the  Secre¬ 
tary,  Washington,  D.C.  20250,  202 — 388- 
7803. 
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Final,  December  19 

Grunderville  landfill,  Allegheny  N.P.,  War¬ 
ren  County,  Pa.  Hie  statement  considers 
the  use  of  141  acres  of  Allegheny  Na¬ 
tional  Forest  land  for  a  sanitary  landfill 
of  the  Warren  County  Solid  Waste  Au¬ 
thority.  It  Is  possible  that  use  of  the 
land  could  result  In  ground  water  con¬ 
tamination.  Comments  made  by:  COE, 
EPA,  HEW.  DOI.  (ELR  Order  No.  05785, 
155  pages)  (NTIS  Order  No.  EIS-72 
5785-F) 

Department  or  Defense 

Contact :  Mr.  Robert  L.  Gllliat,  Office  of  Gen¬ 
eral  Counsel,  Room  3E977,  Department 
of  Defense,  The  Pentagon,  Washington, 
D  C.  20301,  202— OX  5-3272 

Draft,  December  19 

Exotic  Dancer  VI,  several  counties,  North 
Carolina.  The  statement  refers  to  the 
sixth  In  a  series  of  Joint  exercises  di¬ 
rected  by  the  Joint  Chiefs  of  Staff  and 
conducted  by  the  Atlantic  Command. 
The  maneuvers,  expected  to  take  place 
In  the  time  period  of  mid-March  to  mid- 
April  1973,  will  Involve  an  estimated 
40,000  troops,  50  ships,  and  550  aircraft. 
Portions  of  14  counties  will  be  affected. 
Adverse  Impacts  will  Include  Increases  In 
local  ambient  air  and  water  pollution, 
and  in  noise,  solid  wastes,  rubbish  and 
sewage  production  levels.  There  Is  some 
danger  of  fore6t-flre,  which  will  be  an¬ 
ticipated  by  the  pre-posltlonlng  of  fire 
fighting  equipment.  (ELR  order  No. 
05789.  91  pages)  (NTIS  order  No.  EIS-72 
5789-D) 

ARMY  CORPS 

Contact :  Mr.  Francis  X.  Kelly,  Director,  Office 
or  Public  Affairs,  Attention :  DAEN-PAP, 
Office  of  the  Chief  of  Engineers,  U.S. 
Armv  Corps  of  Engineers,  1000  Inde¬ 
pendence  Avenue  SW.,  Washington,  DC 
20314,  202-893-7168. 

Final,  December  12 

Log  Jam  removal,  Salamonie  River,  Wells 
County,  Ind.  The  Statement  refers  to  a 
proposed  project  which  would  Involve 
the  removal  and  disposal  of  two  log  Jams, 
In  order  to  reduce  flooding.  Approxi¬ 
mately  5  acres  would  be  used  for  refuse 
disposal.  Comments  made  by:  USDA, 
EPA,  DOI,  State  and  local  agencies.  (ELR 
order  No.  05766,  2o  pages)  (NTIS  order 
No.  EIS-72  6766-F) 

Department  of  HEW 

Contact:  Mr.  Robert  Lanza,  Office  of  the 
Assistant  Secretary  for  Health  and 
Scientific  Affairs,  Room  4062,  HEW, 
Washington,  D.C.  20202,  202-962-2241. 

Final,  December  21 

Polychlorinated  blphenals  (PCB’s)  In  food. 
The  statement  refers  to  the  proposed 
establishment  of  rules  In  the  food  proc¬ 
essing  industry  In  order  to  prevent  PCB 
contamination  of  foods.  The  provisions 
would  require  the  elimination  of  PCB- 
containlng  materials  from  animal  feed, 
food,  and  food-packaging  material  estab¬ 
lishments.  Comments  made  by:  USDA, 
DOC.  EPA.  (ELR  order  No.  05804,  31 
pages)  (NTIS  order  No.  EIS-72  5804-F) 
Department  of  Interior 

BUREAU  OF  LAND  MANAGEMENT 

Contact:  Mr.  Bruce  Blanchard,  Director,  En¬ 
vironmental  Project  Review,  Room  7260, 
Department  of  the  Interior,  Washington, 
D  C.  20240,  202-343-3891. 


Draft,  December  19 

Wild  free-roaming  horse  and  burro  man¬ 
agement.  The  statement  refers  to  pro¬ 
posed  regulations  for  the  protection, 
management,  and  control  of  wild  free- 
roaming  horses  and  burros  on  land  ad¬ 
ministered  by  BLM.  The  regulations 
would  authorize  a  system  of  manage¬ 
ment  which  would  enable  maintenance 
of  strong,  healthy  herds  In  a  quality 
habitat.  The  dedication  of  habitat  to 
horses  and  burros  would  limit  availabil¬ 
ity  of  forage  and  habitat  for  other 
animals.  (ELR  order  No.  05792,  60  pages) 
(NTTS  order  No.  EIS-72  5792-D) 

State  Department 

Contact:  Mr.  Christian  Herter,  Jr.,  Special 
Assistant  to  the  Secretary  for  Environ¬ 
mental  Affairs,  Room  7819,  Washington, 
DC.,  202-632-7964. 

Final,  December  19 

International  Convention  . . .  Oil  Pollution. 
The  statement  refers  to  the  proposed 
ratification  of  the  International  Con¬ 
vention  on  Civil  Liability  for  Oil  Pollu¬ 
tion  Damage  and  the  International  Con¬ 
vention  on  the  Establishment  of  an 
International  Fund  for  Compensation 
for  Oil  Pollution  Damage;  and  to  the 
proposed  enactment  of  the  Act  to  Imple¬ 
ment  these  Conventions.  It  is  the  Intent 
of  the  Act  and  Conventions  to  Improve 
the  quality  of  the  marine  and  coastal 
environments  by  encouraging  more  ade¬ 
quate  precautions  by  vessel  owners  to 
minimize  spills,  and  more  efficient  meas- 
sures  to  contain  and  clear  up  any  such 
oil  spills.  Comments  made  by:  USDA, 
DOC,  DOD,  EPA,  HEW,  DOI,  DOT.  (ELR 
order  No.  05795,  197  pages)  (NTIS  order 
No.  EIS-72  5797-F) 

Department  of  Transportation 

FEDERAL  AVIATION  ADMINISTRATION 

Contact:  Mr.  Martin  Convisser,  Director,  Of¬ 
fice  of  Environmental  Quality,  400  Sev¬ 
enth  Street  SW.,  Washington,  DC  20590, 
202-426-4355. 

Draft,  December  19 

University  of  Illinols-Wlllard  Airport, 
Champaign  County,  Ill.  The  statement 
refers  to  the  proposed  lengthening  and 
strengthening  of  the  runway  and  taxiway 
system  in  order  to  adequately  accommo¬ 
date  air  carriers  of  the  DC-9  and  Boeing 
747  class.  The  project  consists  of  acqui¬ 
sition  of  land,  constructing,  lighting, 
and  marking  a  1,600'  by  150'  extension 
to  runway  31-13;  relocating  glide  slope 
and  mlddlemarker  facilities;  construct¬ 
ing,  lighting,  and  marking  an  extension 
to  the  taxiway  to  serve  the  new  runway 
extension;  and  strengthening  accessory 
systems  serving  runway  31-13.  (ELR 
order  No.  05793,  75  pages)  (NTIS  order 
No.  EIS-72  6793-D) 

Piedmont  Municipal  Airport,  Wayne 
County,  Mo..  The  statement  refers  to 
the  proposed  construction  of  a  new  air¬ 
port  to  replace  the  existing  private  air¬ 
port  which  must  be  abandoned  in  De¬ 
cember  1972.  The  project  contemplates 
the  acquisition  of  land  (107  acres- fee) 
for  airport  development  and  clear  zones; 
construction  of  a  NE/SW  runway  and 
a  stub  taxiway,  installation  of  VASI,  a 
beacon,  segmental  circle,  lighted  wind 
cone,  and  fencing;  and  the  relocation  of 
power  and  telephone  lines.  Relocation  of 
2,100  feet  of  McKenzie  Creek  will  ad¬ 
versely  affect  aquatic  life.  A  new  area  will 
be  exposed  to  air  and  sound  pollution  due 
to  aircraft  operation.  (ELR  order  No. 
05795,  32  pages)  (NTIS  order  No.  EIS- 
72  5795-D) 


Sparta-White  County  Airport,  White 
County,  Tenn.  The  statement  refers  to 
the  proposed  fee  simple  purchase  of  133 
acres  of  land  for  the  construction  of  a 
general  aviation  airport.  The  project  will 
consist  of  a  4,000'  by  76'  wide  NE/SW 
runway  and  structures  appurtenant  to 
the  runway,  Including  paved  parking 
area,  taxiway,  auto  parking  area  and  an 
access  road.  There  will  be  an  Increase  in 
air  pollution  and  ambient  noise.  (ELR 
order  No.  05791,  29  pages)  (NTIS  order 
No.  EIS-72  579 1-D) 

i 

FEDERAL  HIGHWAY  ADMINISTRATION 

Draft,  December  4 

State  Route  44,  Lake  County,  Fla.  The  pro¬ 
posed  project  is  the  Improvement  of  SR 
44:  length  is  1  mile.  The  project  would 
displace  68  businesses.  40  families,  and 
two  nonprofit  organizations.  The  project 
will  diminish  the  water  quality  In  the 
surrounding  area  and  cause  an  increase 
In  air  pollution.  (ELR  order  No.  05711,  46 
pages)  (NTIS  order  No.  EIS-72  571 1-D) 

Draft,  December  12 

State  Route  40,  Montana.  The  proposed 
project  is  the  reconstruction  of  4.6  miles 
of  existing  Montana  40.  The  project  will 
acquire  45  acres  of  land  and  displace  six 
businesses  and  five  families.  A  4(f)  re¬ 
view  will  be  required  for  0.03  acre  of 
land  from  the  Pin  wood  Park.  The  proj¬ 
ect  will  Include  the  construction  of  the 
Flathead  River  Bridge  causing  Increased 
water  pollution  and  slltation.  Other  ad¬ 
verse  effects  will  Include  Increased  noise 
and  air  pollution.  (ELR  order  No.  05763, 
78  pages^  (NTTS  order  No.  EIS-72  5763- 
D) 

U.S.  1,  Wake  County,  N.C.  The  proposed 
project  Is  the  widening  of  U.S.  1;  length 
is  7.7  miles.  The  project  will  acquire  65 
acres  of  land  and  displace  six  businesses 
and  14  families.  Additional  right-of-way 
will  be  required  from  a  church-owned 
property.  Adverse  effects  will  Include 
some  slltation  of  the  Neuse  River.  (ELR 
order  No.  06760,  35  pages)  (NTIS  order 
No.  EIS-72  5760-D) 

1-16,  Juab  County,  Utah.  The  proposed 
project  Is  the  construction  of  26  miles  of 
1-15.  The  project,  depending  upon  alter¬ 
nate  chosen,  would  require  between  30 
and  150  acres  of  irrigated  agricultural 
land  for  right-of-way;  three  to  eight  resi¬ 
dences  will  be  displaced.  Adverse  effects 
will  Include  the  loss  of  winter  rangeland 
for  the  South  Elbo  elk  and  deer  herds, 
and  an  Increased  danger  of  road  kills. 
There  will  be  an  increase  of  erosion  and 
water  pollution.  (ELR  order  No.  06764, 
157  pages)  (NTIS  order  No.  EIS-72 
6764-D) 

Final,  December  12 

1-10  Ehrenberg-Phoenix,  Maricopa  County, 
Ariz.  The  statement  is  a  final  supple¬ 
ment  to  the  final  statement  on  1-10(2) 
34,  1-10-10-2(37),  and  1-10-2(40).  It 
contains  a  discussion  and  an  analysis  of 
air  pollution  factors  and  the  anticipated 
impact  the  proposed  highway  will  affect 
upon  the  air  quality  of  the  project  area. 
(ELR  order  No.  05756,  107  pages)  (NTIS 
order  No.  EIS-72  5756-F) 

Arnold  Industrial  Highway  (Route  4) ,  Con¬ 
tra  Costa  County,  Calif.  The  statement 
refers  to  the  freeway  improvement  of 
Route  4  from  Pachero  Boulevard  to  east 
of  Willow  Pass  at  East  Port  Chicago 
Highway,  a  distance  of  6.8  miles,  and  the 
freeway  construction  of  the  remaining 
portion  of  Route  242  from  southerly  of 
Ollvera  Road  to  Route  4,  a  distance  of 
0.9  mile.  Approximately  84  families  and 
21  businesses  will  be  displaced.  Approxi¬ 
mately  7.9  acres  of  section  4(f)  land 
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will  be  acquired  from  a  golf  course.  Com¬ 
ments  made  by:  USDA,  COE,  HEW,  HUD, 
DOT,  State  and  local  agencies.  (ELR 
Order  No.  05753,  131  pages)  (NTIS  or¬ 
der  No.  EIS-72  6753-F) 

Timothy  Atkeson, 

General  Counsel. 

[FR  Doc.73-85  Filed  1-2-73:8:45  am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

c/s-2,5-DIMETHYL-l- 
PYRROLID  IN  ECARBOX  ANILIDE 

Notice  of  Establishment  of  Temporary 
Tolerance 

The  Diamond  Shamrock  Chemical 
Co.,  300  Union  Commerce  Building, 
Cleveland,  Ohio  44115,  submitted  a  peti¬ 
tion  (PP  2G1236)  requesting  establish¬ 
ment  of  temporary  tolerances  for  resi¬ 
dues  of  the  herbicide  cis-2,5-dimethyl- 
1-pyrrolidinecarboxanilide  in  or  on  the 
raw  agricultural  commodities  corn  for¬ 
age  at  1  part  per  million  and  corn  grain 
at  0.2  part  per  million. 

Subsequently,  the  petitioner  amended 
the  petition  by  withdrawing  the  request 
for  the  tolerance  on  corn  forage  and  by 
reducing  the  proposed  tolerance  for 
residues  of  the  herbicide  on  corn  grain 
to  0.1  part  per  million  (negligible 
residue) . 

It  has  been  determined  that  a  tem¬ 
porary  tolerance  for  negligible  residues 
of  the  herbicide  in  or  on  corn  grain  at 
0.1  part  per  million  is  safe  and  will  pro¬ 
tect  the  public  health.  It  is  therefore 
establish  as  requested  on  condition 
that  the  herbicide  be  used  in  accordance 
with  the  temporary  permits  being  issued 
concurrently  by  the  Environmental  Pro¬ 
tection  Agency  and  which  provide  for 
distribution  under  the  Diamond  Sham¬ 
rock  Chemical  Co.  name. 

This  temporary  tolerance  expires 
December  22,  1973. 

This  action  is  being  taken  pursuant 
to  provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sec.  408(j),  68  Stat. 
516;  21  U.S.C.  346a(j)),  the  authority 
transferred  to  the  Administrator  of  the 
Environmental  Protection  Agency  (35 
F.R.  15623),  and  the  authority  delegated 
by  the  Administrator  to  the  Deputy  As¬ 
sistant  Administrator  for  Pesticides 
Programs  (36  F.R.  9038). 

Dated:  December  22,  1972. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticides  Programs. 
[FR  Doc.73  84  Filed  l-2-73;8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nos.  15461,  etc.;  FCC  72R-386] 

CHAPMAN  RADIO  AND  TELEVISION 
CO.  ET  AL. 

Memorandum  Opinion  and  Order 
Enlarging  Issues 

In  regard  applications  of  William  A. 
Chapman  and  George  K.  Chapman, 
doing  business  as  Chapman  Radio  and 
Television  Co.,  Homewood,  Ala.,  Docket 
No.  15461,  File  No.  BPCT-3282;  Ala¬ 
bama  Television,  Inc.,  Birmingham,  Ala., 
Docket  No.  16760,  File  No.  BPCT-3706; 
Birmingham  Broadcasting  Co.,  Birming¬ 
ham,  Ala.,  Docket  No.  16761,  File  No. 
BPCT-3707;  for  construction  permit  for 
new  Television  Broadcast  Station;  Bir¬ 
mingham  Television  Corp.  (WBMG) , 
Birmingham,  Ala.,  Docket  No.  16758, 
File  No.  BPCT-3663;  for  modification  of 
construction  permit. 

1.  This  proceeding  involves  the  appli¬ 
cations  of  Chapman  Radio  and  Televi¬ 
sion  Co.  (Chapman),  Alabama  Televi¬ 
sion,  Inc.  (Alabama  Television),  Bir¬ 
mingham  Broadcasting  Co.  (BBC)  and 
Birmingham  Television  Corp.  (WBMG), 
for  authorization  to  construct  a  new 
UHF  television  broadcast  station.1  Pres¬ 
ently  before  the  Review  Board  for  con¬ 
sideration  are:  (1)  A  petition  to  enlarge 
issues,  filed  October  13,  1972,  by  BBC;  2 
and  (2)  a  petition  to  enlarge  issues  and 
other  relief,  filed  October  31,  1972,  by 
BBC.3 


1  The  following  is  a  brief  recitation  of  the 
history  of  this  proceeding.  The  proceeding 
was  designated  for  hearing  by  order,  FCC 
66-636,  released  July  20,  1966.  On  Aug.  30, 
1968,  the  Presiding  Law  Judge  released  an 
initial  decision  (19  FCC  2d  185,  14  RR  2d  6), 
recommending  a  grant  of  the  application  of 
Alabama  Television  under  the  comparative 
issue.  The  Review  Board  affirmed  the  Judge’s 
ultimate  resolution  of  the  proceeding  (19 
FCC  2d  157,  17  RR  2d  60.  reconsideration 
denied  20  FCC  2d  556,  17  RR  2d  1028).  By 
order,  FCC  70-744,  24  FCC  2d  282,  released 
July  13,  1970,  the  Commission,  inter  alia, 
granted  a  petition  for  enlargement  of  issues; 
the  proceeding  was  thus  remanded  to  the 
Presiding  Judge  for  the  preparation  of  a 
supplemental  initial  decision. 

2  Other  related  pleadings  before  the  Board 
for  consideration  are:  (1)  opposition,  filed 
Oct.  24,  1972,  by  Alabama  Television;  (2) 
Broadcast  Bureau’s  comments,  filed  Oct.  26, 
1972;  (3)  reply  (comments),  filed  Oct.  30, 
1972,  by  WBMG;  and  (4)  reply,  filed  Oct.  31, 
1972,  by  BBC. 

3  Other  related  pleadings  before  the  Board 
for  consideration  are:  (1)  opposition,  filed 
Nov.  13,  1972,  by  Alabama  Television;  (2) 
Broadcast  Bureau’s  opposition,  filed  Nov.  15, 
1972;  (3)  reply  comments),  filed  Nov  17, 
1972,  by  WBMO;  and  (4)  reply,  filed  Dec.  1, 
1972,  by  BBC. 


2.  Subsequent  to  the  last  remand  for 
further  hearing  in  this  proceeding,  Ala¬ 
bama  Television  responded  to  written 
interrogatories  which  had  been  posed  by 
the  Broadcast  Bureau.  In  Alabama  Tele¬ 
vision’s  response,  dated  September  18, 
1972,  the  applicant  indicated  for  the  first 
time  that  one  of  its  principals  and  direc¬ 
tors,  J.  George  Mitnick,  owns  12.5  per¬ 
cent  of  Live  Lines,  Inc.,  a  cable  television 
system  which  commenced  operation  in 
Jasper,  Alabama,  in  1969.  In  light  of  this 
disclosure,  BBC  filed  the  October  13 
petition  to  enlarge  issues,  seeking  five 
separate  issues 4  relating  to  the  newly 
disclosed  information.6  In  opposition, 
Alabama  Television  made  additional  dis¬ 
closures.  The  applicant  revealed  that 
three  of  its  principals  (including  Mit¬ 
nick)  each  own  a  12.5  percent  interest  in 
Live  Lines,  Inc.  Thereupon,  BBC  filed  the 
October  31  petition  to  enlarge  issues  and 
other  relief  *  seeking,  inter  alia,  a  candor 
issue  against  Alabama  Television. 


4  BBC  seeks  the  addition  of  the  following 
issues: 

1.  To  determine  the  ownership  interest  of 
Live  Lines,  Inc.  and  whether  or  not  any  of 
Alabama  Television’s  (sic)  Inc.  principals 
are  also  principals  of  Live  Lines,  Inc.  or 
have  ever  been  principals  of  Live  Lines,  Inc. 

2.  To  determine,  in  light  of  the  Commis¬ 
sion’s  rules  section  76.501  whether  Alabama 
Television,  Inc.  is  qualified  to  own  and  oper¬ 
ate  a  television  broadcasting  station  whose 
Grade  A  coverage  covers  the  territory  of  Live 
Lines.  Inc.’s  franchise. 

3.  To  determine,  the  effect  upon  Alabama 
Television,  Inc.’s  preference  over  other  ap¬ 
plicants  in  the  comparative  aspect  of  this 
proceeding  regarding  Dissemination  of  Media 
Control. 

4.  To  determine,  all  of  the  facts  and  cir¬ 
cumstances  surrounding  Alabama  Television, 
Inc.’s  failures  to  report  J.  George  Mitnick's 
and  John  Bankhead's  ownership  interest  in 
Live  Lines,  Inc.  in  violation  of  the  Commis¬ 
sion's  rules,  and  the  effect,  if  any,  upon  the 
comparative  or  qualifying  standing  of  Ala¬ 
bama  Television,  Inc. 

5.  To  determine,  all  of  the  facts  and  cir¬ 
cumstances  surrounding  Live  Lines,  Inc. 
failure  to  file  timely  Federal  Communications 
Commission  Forms  325  and  326  and  the  ef¬ 
fect,  if  any,  upon  the  comparative  or  quali¬ 
fying  standing  of  Alabama  Television,  Inc. 

*  Although  the  petitions  are  late  filed,  the 
Board  is  of  the  view  that  they  raise  serious 
questions  of  substantial  public  importance. 
We  agree  with  the  Broadcast  Bureau  that 
the  absence  of  supporting  affidavits  is  not 
critical,  because  the  alleged  facts  are  de¬ 
rived  from  Commission  records  and  are  con¬ 
ceded  by  Alabama  Television. 

•  BBC  requests  four  alternative  forms  of 
relief  in  the  following  order: 

(1)  To  dismiss  Alabama  Television’s  ap¬ 
plication;  or 

(2)  To  certify  the  subject  matter  to  the 
Commission  with  the  Board’s  recommenda¬ 
tion  of  dismissal;  or 

(3)  To  direct  the  Broadcast  Bureau  to  in¬ 
stitute  a  section  403  inquiry;  or 

(4)  To  specify  a  lack  of  candor  issue 
against  Alabama  Television. 
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3.  The  belated  disclosures7  of  the 
CATV  ownership  interests  held  by  two 
directors  and  a  minority  shareholder  of 
Alabama  Television  could  have  serious 
implications  for  this  proceeding.  As  an 
initial  matter,  a  §  1.65  issue  is  clearly 
warranted.  Rule  1.65  requires  disclosure 
when  information  furnished  in  an  ap¬ 
plication  is  no  longer  accurate  and  com¬ 
plete  in  all  significant  respects,8  or  when 
changes,  which  may  be  of  decisional  sig¬ 
nificance.  have  occurred.®  The  argument 
that  Alabama  Television  did  not  realize 
that  such  information  was  of  significance 
is  disingenuous  at  best;  not  only  does  this 
information  clearly  fall  into  the  cate¬ 
gory  of  "those  kinds  of  matters  which 
may  be  decisionally  significant”  (see  Re¬ 
porting  of  Changed  Circumstances, 
supra) ,  it  was  precisely  the  “kind  of  mat¬ 
ter”  which  formed  the  basis  for  the  Re¬ 
view  Board’s  decision  granting  Alabama 
Television’s  application.  In  short,  Ala¬ 
bama  Television  was  granted  a  compara¬ 
tive  preference  over  other  applicants 
under  the  diversification  criterion  of  the 
comparative  issue.10  Chapman  Radio  and 
Television  Co.,  19  FCC  2d  157,  17  RR  2d 
60  (1969).  The  language  employed  by 
both  the  Administrative  Law  Judge  and 
the  Review  Board  in  their  various  de¬ 
cisions  constitutes  clear  and  unequivocal 
notice  of  the  significance  of  the  undis¬ 
closed  information.  Thus,  although  a 
separate  candor  issue  is  not  required,  the 
Board  is  constrained  to  point  out  that 
the  questions  of  concealment  and  intent, 
given  these  circumstances,  merit  the 
closest  scrutiny  under  a  section  1.65 
issue.  Southern  Broadcasting  Co. 
(WGHP-TV) ,  FCC  72R-73,  33  FCC  2d 
1044,  23  RR  2d  1197.  Finally,  if  it  is  de¬ 
termined  that  Rule  1.65  has  been  vio¬ 
lated,  but  that  disqualification  is  un¬ 
warranted,  the  Administrative  Law 
Judge  should  reevaluate  the  applicants 
under  the  comparative  issue  in  light  of 
this  violation. 

The  first  three  requests  may  be  readily  dis¬ 
missed.  The  Review  Board  perceives  no  basis 
for  dismissing  Alabama  Television's  applica¬ 
tion,  and,  in  any  event,  request  for  dismissal 
should  be  addressed  to  the  Presiding  Judge 


T  Since  the  interests  in  Live  Lines,  Inc.,  did 
not  exist  prior  to  the  filing  of  Alabama 
Television’s  application,  a  Rule  1.514  issue  is 
unwarranted. 

•BBC  requested  an  issue  inquiring  into 
other  possible  financial  connections  between 
Alabama  Television  and  Live  Lines,  Inc.  In 
view  of  the  further  information  furnished 
by  Alabama  Television  with  its  opposition, 
however,  we  do  not  believe  that  there  is 
basis  for  adding  this  issue. 

•See  Reporting  of  Changed  Circumstances 
Affecting  Applications,  FCC  64-1047,  3  RR 
2d  1622 

“In  this  connection  we  note  that  a  CATV 
interest  represents  an  interest  in  existing 
media  of  mass  communications  (see  e.g.. 
Media,  Inc.,  22  FCC  2d  875,  18  RR  2d  1175 
(1970:  Lake  Erie  Broadcasting  Co.,  34  FCC 
2d  354,  24  RR  2d  64  (1972):  and  William  R. 
Gaston.  35  FCC  2d  624,  24  RR  2d  779  (1972); 
and  that  in  comparative  broadcast  hearings 
both  common  control  and  less  than  control¬ 
ling  interests  in  other  broadcast  stations 
and  other  media  of  mass  communications 
will  be  considered.  (Policy  Statement  on 
Comparative  Broadcast  Hearings,  1  FCC  2d 
393,  5  RR  2d  1901  (1965)  ) . 


in  the  first  instance.  Moreover,  the  Board  has 
no  jurisdiction  to  institute  a  section  403  in¬ 
quiry.  Finally,  the  request  for  certification 
is  also  unwarranted,  since  the  questions  pre¬ 
sented  by  the  petitioner  are  neither  novel 
nor  do  they  present  problems  of  such  a  mag¬ 
nitude  as  to  require  certification.  Chronicle 
Broadcasting  Co.,  21  FCC  2d  263,  18  RR  2d 
183  (1970). 

4.  BBC's  remaining  two  requests  for 
additional  issues  will  be  denied.  Petitioner 
has  made  no  showing,  whatsoever,  which 
would  suggest  that  the  alleged  failure  of 
Live  Lines,  Inc.  to  file  certain  forms  with 
the  Commission  bears  directly  upon  the 
qualifications  of  Alabama  Television  to 
be  a  Commission  licensee.  BBC’s  request 
for  a  cross-ownership  issue  is  we  believe, 
premature  since  the  ownership  interests 
in  both  Live  Lines,  Inc.  and  Alabama 
Television  were  in  existence  before  July  1, 
1970.  The  provisions  of  section  76.501  of 
the  rules 11  are  not  effective  until  Au¬ 
gust  10,  1973,  as  to  proscribed  ownership 
interests  if  such  interests  were  in  exist¬ 
ence  on  or  before  July  1, 1970. 

5.  Accordingly,  it  is  ordered.  That  the 
petition  to  enlarge  issues,  filed  Octo¬ 
ber  13,  1972,  by  Birmingham  Broadcast¬ 
ing  Co.,  is  granted  to  the  extent  indi¬ 
cated  herein,  and  is  denied  in  all  other 
respects:  and 

6.  It  is  further  ordered,  That  the  is¬ 
sues  in  this  proceeding  are  enlarged  to 
include  the  following  issue: 

To  determine  whether  Alabama  Televi¬ 
sion,  Inc.  has  complied  with  the  provi¬ 
sions  of  Section  1.65  of  the  Commission’s 
rules  by  keeping  the  Commission  advised 
of  substantial  changes  in  its  application, 
and.  if  not,  the  effect  of  such  noncompli¬ 
ance  on  the  basic  or  comparative  quali¬ 
fications  of  the  applicant  to  be  a  broad¬ 
cast  licensee;  and 

7.  It  is  further  ordered.  That  the  bur¬ 
den  of  proceeding  with  the  introduction 
of  evidence  shall  be  on  Birmingham 
Broadcasting  Co.,  and  the  burden  of 
proof  under  this  issue  shall  be  on  Ala¬ 
bama  Television,  Inc.;  and 

8.  It  is  further  ordered,  That  the  peti¬ 
tion  to  enlarge  issues  and  other  relief, 
filed  October  31,  1972,  by  Birmingham 
Broadcasting  Co.,  is  denied. 

Adopted:  December  19, 1972. 

Released:  December  21, 1972. 

Federal  Communications 
Commission,1* 

[seal!  Ben  F.  Waple, 

Secretary. 

[FR  Doc.73-54  Filed  l-2-73;8:45  am] 


FEDERAL/STATE-LOCAL  ADVISORY 
COMMITTEE 

Notice  of  Steering  Committee 
Meetings 

December  20, 1972. 

The  Steering  Committee  of  the  Cable 
Television  Federal /State-local  Advisory 


11  Section  76.501  of  the  rules  prohibits  a 
cable  television  system  from  carrying  the 
signal  of  any  television  broadcast  station  If 
such  system  directly  or  indirectly  owns,  op¬ 
erates,  controls  or  has  an  Interest  In  a  tele¬ 
vision  broadcast  station  whose  Grade  B  con¬ 
tour  overlaps  the  CATV  service  area. 

12  Board  Member  Nelson  abstaining. 


Committee  will  hold  open  meetings  on 
January  15  and  16,  1973.  The  meetings 
will  begin  at  10  a  m.,  and  will  be  held  at 
the  San  Diego  City  Administration  Build¬ 
ing,  Room  2000,  202  C  Street,  San  Diego, 
CA. 

The  agenda  for  these  meetings  will  be 
the  discussion  of  the  reports  submitted 
to  the  Steering  Committee  by  the  four 
subcommittees. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FR  Doc.73-57  Filed  1-2-73:8:45  am] 


[Dockets  Nos.  19655,  19656] 

PROSSER-GRANDVIEW  BROADCAST¬ 
ERS,  INC.,  AND  BENNETT  BROAD¬ 
CASTING  CO. 

Order  Designating  Applications  for 

Consolidated  Hearing  on  Stated 

Issues 

In  regard  applications  of  Prosser- 
Graudview  Broadcasters,  Inc.,  Grand¬ 
view,  Wash.,  Docket  No.  19655,  File  No. 
BPH-7762,  Requests:  96.7  MHz,  No.  244; 
1.15  kw.;  —91  feet;  Bennett  Broadcasting 
Co.,  Sunnyside,  Wash.,  Docket  No.  19656, 
File  No.  BPH-7860,  Requests:  96.7  MHz, 
No.  244;  3  kw.;  28  feet;  for  construction 
permits. 

1  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  for  considera¬ 
tion  the  captioned  applications  which  are 
mutually  exclusive  in  that  operation  by 
the  applicants  as  proposed  would  result 
in  mutually  destructive  interference. 
Therefore  a  comparative  hearing  is  re¬ 
quired. 

2.  The  respective  proposals,  although 
for  different  communities,  would  sfirve 
substantial  areas  in  common.  Conse¬ 
quently,  in  addition  to  determining  which 
of  the  proposals  would  better  provide  a 
fair,  efficient,  and  equitable  distribution 
of  radio  service,  under  section  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  a  contingent  comparative  issue 
will  be  specified. 

3.  Each  of  the  applicants  is  qualified  to 
construct  and  operate  as  proposed.  How¬ 
ever,  because  the  proposals  are  mutually 
exclusive,  they  must  be  designated  for 
hearing  in  a  consolidated  proceeding  on 
the  issues  specified  below. 

4.  Accordingly,  it  is  ordered.  That  pur¬ 
suant  to  section  309(e)  of  the  Communi¬ 
cations  Act  of  1934,  as  amended,  the  ap¬ 
plications  are  designated  for  hearing  in  a 
consolidated  proceeding,  at  a  time  and 
place  to  be  specified  in  a  subsequent  or¬ 
der,  upon  the  following  issues : 

1.  To  determine  the  areas  and  popula¬ 
tions  which  would  receive  FM  service  of 
1  mV/m  or  greater  intensity  from  the 
respective  proposals  together  with  the 
availability  of  other  primary  ( 1  mV/m  or 
better  for  FM)  aural  services  in  such 
areas. 

2.  To  determine,  in  light  of  section  307 
(b)  of  the  Communications  Act  of  1934, 
as  amended,  which  of  the  proposals  would 
better  provide  a  fair,  efficient,  and  equi- 
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table  distribution  of  radio  service. 

3.  To  determine,  in  the  event  it  is  con¬ 
cluded  that  a  choice  between  the  applica¬ 
tions  should  not  be  based  solely  on  con¬ 
siderations  relating  to  section  307(b), 
which  of  the  proposals  would  better  serve 
the  public  interest. 

4.  To  determine,  in  light  of  the  evi¬ 
dence  adduced  under  the  above  issues, 
which  application  should  be  granted. 

6.  It  is  further  ordered.  That  the  appli¬ 
cants  shall  file  a  written  appearance  stat¬ 
ing  an  intention  to  appear  and  present 
evidence  on  the  specified  issues,  within 
the  time  and  in  the  manner  required  by 
§  1.221(c)  of  the  rules. 

7.  It  is  further  ordered.  That  the  appli¬ 
cants  shall  give  notice  of  the  hearing 
within  the  time  and  in  the  manner  spe¬ 
cified  in  §  1.594  of  the  rules,  and  shall 
seasonably  file  the  statement  required  by 
§  1.594(g). 

Adopted:  December  11, 1972. 

Released:  December  13, 1972. 

Federal  Communications 
Commission, 

[sealI  Harold  L.  Kassens, 

Acting  Chief,  Broadcast  Bureau. 
[FR  Doc .73-53  Filed  1-2-73:8:45  am] 

[FCC  72-1173] 

PRIME  TIME  ACCESS  RULE 
Notice  of  Request  for  Waiver 

December  20,  1972. 

Public  notice  is  hereby  given  of  a  re¬ 
quest  for  waiver  of  the  “prime  time  access 
rule,”  {  658(k)  of  the  Commission’s  rules, 
filed  on  November  29,  1972  by  Children’s 
Television  Workshop  (CTW)  (“Petition 
by  Children’s  Television  Workshop”). 
The  request  seeks  waiver  of  the  limita¬ 
tion  on  network  prime-time  programing 
(to  3  hours  a  night)  so  as  to  permit  a 
network  to  present  a  prime  time  half- 
hour  weekly  children's  program,  to  the 
extent  of  26  original  programs  and  26 
repeats,  starting  about  January  1974,  In 
addition  to  the  usual  3  hours  of  network 
programing. 

In  line  with  a  policy  recently  adopted 
concerning  requests  for  waiver  of  the 
"off-network”  provisions  of  the  rule,1  it 
is  believed  that  interested  parties  should 
have  opportunity  to  comment  on  this  re¬ 
quest  before  the  Commission  considers 
it.  Accordingly,  notice  is  hereby  given 
that  no  action  will  be  taken  by  the  Com¬ 
mission  at  least  until  January  31,  1973, 
and  that  interested  parties  may  file  com¬ 
ments  concerning  the  request  through 
January  12,  1973.  Petitioner,  or  other 
parties  wishing  to  reply  to  comments 


1  See  Time-Life  Films,  FCC  72-985,  25  R.R. 
2d  793,  released  November  9,  1972.  The  pres¬ 
ent  request  Involves  network  programing, 
rather  than  the  "off -network”  waiver  re¬ 
quests  specifically  dealt  with  In  that  decision 
and  the  procedure  set  forth  therein;  but  the 
general  considerations  Involved  are  much 
the  same,  so  that  public  notice  In  the  present 
case  Is  appropriate  also. 


concerning  the  petition,  may  file  replies 
through  January  22,  1973. 

Issuance  of  this  public  notice  does  not 
represent  any  Commission  view  as  to  the 
merit  of  the  request,  or  as  to  whether 
it  will  be  appropriate  to  reach  any  deci¬ 
sion  as  to  it  in  advance  of  the  over-all 
rule  making  proceeding  decision  concern¬ 
ing  the  prime  time  access  rule,  Docket 
19622.  The  latter  is  expected  early  next 
spring. 

Copies  of  the  CTW  petition,  and  of  any 
responsive  comments  which  are  filed, 
may  be  examined  at  the  Commission’s 
Office  of  Network  Study,  Room  A-323, 
Federal  Communications  Commission 
Annex  (Howitch  Building),  1229  20th 
Street  NW„  Washington,  DC. 

Action  by  the  Commission  December 
20, 1972.* 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FR  Doc.73-55  Filed  1-2-^73:8:45  am] 


CABLE  TELEVISION  TECHNICAL 
ADVISORY  COMMITTEE,  PANEL  7 

Notice  of  Meeting 

December  19,  1972. 

Panel  7  (Interconnection)  of  the  Cable 
Television  Technical  Advisory  Commit¬ 
tee  will  hold  an  open  meeting  on  Janu¬ 
ary  9,  1973,  at  9:30  a.m.  The  meeting  will 
be  held  at  MCI  Communications  Corp., 
9th  Floor  Board  Room,  1150 — 17th 
Street  NW„  Washington,  DC. 

This  will  be  an  organizational  meeting 
to  create  further  assignments  for  panel 
members. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FR  Doc.73-56  Filed  1-2-73:8:45  am] 


FEDERAL  MARITIME  COMMISSION 

MATSON  NAVIGATION  CO.,  ET  AL. 

Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street,  NW„ 
Room  1015;  or  may  inspect  the  agree¬ 
ment  at  the  field  offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 


•Commissioners  Burch  (Chairman),  Rob¬ 
ert  E.  Lee,  H.  Rex  Lee.  Reid,  WUey,  and 
Hooks,  with  Commissioner  Johnson  abstain¬ 
ing  from  voting. 


Federal  Maritime  Commission,  Washing¬ 
ton,  D.C.  20573,  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  person  desiring  a  hearing 
on  the  proposed  agreement  shall  provide 
a  clear  and  concise  statement  of  the  mat¬ 
ters  upon  which  they  desire  to  adduce 
evidence.  An  allegation  of  discrimination 
or  unfairness  shall  be  accompanied  by  a 
statement  describing  the  discrimination 
or  unfairness  with  particularity.  If  a  vio¬ 
lation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is  alleged, 
the  statement  shall  set  forth  with  par¬ 
ticularity  the  acts  and  circumstances 
said  to  constitute  such  violation  or  detri¬ 
ment  to  commerce. 

A  copy  of  any  such  statetment  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

Edward  D.  Ransom,  Esq.  Llllick,  McHose, 

Wheat,  Adams  &  Charles,  311  California 

Street,  San  Francisco,  CA  94104. 

On  Behalf  of  Matson  Navigation  Co.;  Seatrain 

Lines,  California;  and  United  States  Line, 

Inc. 

Agreement  No.  DC-57,  between  Matson 
Navigation  Co.;  Seatrain  Lines,  Cali¬ 
fornia;  and  United  States  Lines,  Inc. 
(Parties),  provides  for  the  establishment 
of  a  Hawaii  Rate  Agreement,  which 
would  authorize  the  Parties  to  confer 
with  each  other  from  time  to  time  with 
respect  to  any  and  all  matters  included 
in  the  individual  FMC  tariffs  of  the 
parties  in  the  Hawaii  trade.  These  mat¬ 
ters  include  equalization,  transshipment, 
and  charges  relating  to  land  transporta¬ 
tion  and  interchange  between  land  and 
ocean  carriers.  Each  party  will  have  the 
right  of  independent  action  and  will 
maintain  its  own  tariff  with  the  Federal 
Maritime  Commission. 

Dated:  December  21,  1972. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.73-62  Filed  l-2-73;8:45  am] 


FEDERAL  POWER  COMMISSION 

NATIONAL  POWER  SURVEY  TECHNI¬ 
CAL  ADVISORY  COMMITTEE  ON 
CONSERVATION  OF  ENERGY  AND 
THE  TASK  FORCE  ON  PRACTICES 
AND  STANDARDS 

Order  Designating  Additional  Member 

December  26, 1972. 

The  Federal  Power  Commission,  by 
order  issued  September  28,  1972,  estab¬ 
lished  the  National  Power  Survey  Tech¬ 
nical  Advisory  Committees,  and  by  orders 
issued  December  7,  1972,  established  va¬ 
rious  task  forces. 

2.  Membership.  An  additional  member 
of  the  Technical  Advisory  Committee  on 
Conservation  of  Energy  and  of  that  Com¬ 
mittee’s  Task  Force  on  Practices  and 
Standards,  as  selected  by  the  Chairman 
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of  the  Commission,  with  the  approval  of 
the  Commission,  is  as  follows: 

Paul  H.  Shore,  Executive  Director,  New  Eng¬ 
land  Energy  Policy  Staff. 

By  the  Commission. 

[seal]  Mary  B.  Kidd, 

Acting  Secretary. 
[PR  Doc.73-39  Filed  l-2-73;8:45  am] 


[Docket  Nos.  CI73-293,  etc.] 

BELCO  PETROLEUM  CORP.  ET  AL. 

Order  Consolidating  Proceedings, 
Granting  Interventions,  and  Fixing 
Date  for  Hearing  on  Applications 
for  Certificates  Under  Optional 
Procedure 

December  26,  1972. 
On  October  24,  1972,  Belco  Petroleum 
Corp.,  Agent  (Belco)  filed  in  Docket  No. 
CI73-293  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  and 
pursuant  to  §  2.75  of  the  Commission’s 
general  policy  statements,  the  new  op¬ 
tional  procedure  for  certificating  new 
producer  sales  of  natural  gas  set  forth 
in  Order  No.  455, 1  for  a  certificate  of 
public  convenience  and  necessity  author¬ 
izing  the  sale  and  delivery  of  natural  gas 
in  interstate  commerce  to  Tennessee  Gas 
Pipeline  Co.  (Tennessee)  from  the  West 
Delta  Block,  Offshore  Louisiana.  On  No¬ 
vember  8,  1972,  Texaco  Inc.  (Texaco) 
and  Tenneco  Oil  Co.  (Tenneco),  in 
Docket  Nos.  CI73-335  and  CI73-336,  re¬ 
spectively,  each  filed  applications  pur¬ 
suant  to  section  7(c) ,  of  the  Natural  Gas 
Act,  and  pursuant  to  said  §  2.75,  for 
certificates  of  public  convenience  and 
necessity  authorizing  sales  and  deliveries 
of  natural  gas  in  interstate  commerce  to 
Tennessee  Gas  Pipeline  Co.  (Tennessee) 
from  the  same  acreage  in  the  East 
Cameron  Block  271  Field,  Offshore 
Louisiana. 

Belco,  following  the  optional  proce¬ 
dure,  submitted  to  the  Commission  a 
contract  dated  June  3,  1972,  which  con¬ 
tains  an  initial  sales  price  of  45  cents 
per  Mcf  with  rate  escalations  of  1.5 
cents  per  Mcf  annually  over  a  10-year 
contract  term.  Texaco  and  Tenneco 
each  filed  identical  contracts  dated  Oc¬ 
tober  6,  1972  and  October  12,  1972,  re¬ 
spectively,  containing  an  initial  price  of 
45  cents  per  Mcf  with  1  cent  per  Mcf 
rate  escalations  annually  over  a  20-year 
contract  term. 

Notice  of  Belco’s  application  in  Docket 
No.  Cl  73-293  was  issued  on  November 
10,  1972,  and  was  published  in  the  Fed¬ 
eral  Register  on  November  15,  1972  (37 
F.R.  24215).  November  29,  1972,  was  set 
as  the  last  date  to  file  protests  or  petitions 
to  intervene  in  the  proceeding.  Timely 
petitions  to  intervene  were  filed  by  the 
following  parties: 


1  Statement  of  policy  relating  to  optional 
procedure  for  certificating  new  producer  sales 
of  natural  gas,  Docket  No.  R-441  (Aug.  3, 
1972), 


Columbia  Gas  Transmission  Corp. 

Humble  Oil  &  Refining  Co. 

Public  Service  Electric  and  Gas  Co. 

The  Public  Service  Commission  for  the  State 
of  New  York 

The  Philadelphia  Gas  Works  Division  of  UGI 
Corp. 

Tennessee  Gas  Pipeline  Co. 

Cabot  Corp. 

American  Public  Gas  Association 
Associated  Gas  Distributors 
Consumers  Union  of  United  States,  Inc. 

Notice  of  Texaco’s  application  in 
Docket  No.  CI73-335  was  issued  on  No¬ 
vember  15.  1972,  and  was  published  in 
the  Federal  Register  on  November  21, 
1972  (37  F.R.  24791).  December  11.  1972, 
was  set  as  the  last  date  to  file  protests 
or  petitions  to  intervene  in  the  proceed¬ 
ing.  Timely  petitions  to  intervene  were 
filed  by  the  following  parties: 

Humble  Oil  Sc  Refining  Co. 

Associated  Gas  Distributors 
Consumers  Union  of  United  States,  Inc. 

Union  Oil  Co.  of  California 
Mobil  Oil  Corp. 

Public  Service  Commission  of  the  State  of 
New  York 

Columbia  Gas  Transmission  Corp. 
Philadelphia  Gas  Works  Division  of  UGI 
Corp. 

American  Public  Gas  Association 
Tennessee  Gas  Pipeline  Co.,  Division  of 
Tenneco  Inc. 

Consolidated  Gas  Supply  Corp. 

The  Peoples  Gas,  Light  and  Coke  Co. 

Notice  of  Tenneco’s  application  in 
Docket  No.  CI73-336  was  issued  on  No¬ 
vember  14,  1972,  and  was  published  in 
the  Federal  Register  on  November  18, 
1972  (37  F.R.  24707).  December  8,  1972, 
was  set  as  the  last  date  to  file  protests  or 
petitions  to  intervene  in  the  proceeding. 
Timely  petitions  to  intervene  were  filed 
by  the  following  parties: 

Humble  Oil  &  Refining  Co. 

Associated  Gas  Distributors 
Consumers  Union  of  United  States,  Inc. 

Mobil  Oil  Corp. 

Union  Oil  Co.  of  California 

Philadelphia  Gas  Works  Division  of  UGI  Corp. 

Columbia  Gas  Transmission  Corp. 

Public  Service  Electric  and  Gas  Co. 
Consolidated  Gas  Supply  Corp. 

Tennessee  Gas  Pipeline  Co.,  a  Division  of 
Tenneco  Inc. 

American  Public  Gas  Association 

Having  reviewed  the  petitions  to  in¬ 
tervene,  we  find  that  all  of  the  above- 
mentioned  petitioners  have  sufficient  in¬ 
terest  in  these  proceedings  to  warrant  in¬ 
tervention. 

A  formal  hearing  has  been  requested, 
and  we  find  a  hearing  to  be  desirable  to 
determine,  on  the  record,  whether  the 
present  and  future  public  convenience 
and  necessity  will  be  served  by  certifi¬ 
cating  these  sales,  and  whether  the 
rates  proposed  are  just  and  reasonable, 
taking  into  consideration  all  factors 
bearing  on  maintenance  of  an  adequate 
and  reliable  supply  of  gas,  delivered  at 
the  lowest  reasonable  costs. 

No  intervenor  contests  the  need  of 
Tennessee  Gas  Pipeline  Co.,  for  the  ap¬ 
proximately  36  billion  cubic  feet  an¬ 
nually  which  the  proposed  purchases  will 
secure  for  Tennessee.  We  note  from  the 


filings  that  Tennessee  projects  a  deliver- 
ability  life  index  of  only  6  years  as  of 
December  31,  1972.  Accordingly,  the 
hearing  hereinafter  provided  for  should 
not  explore  any  issues  relative  to  Ten¬ 
nessee’s  need.  We  do  require  from  Ten¬ 
nessee,  however,  evidence  as  to  whether 
or  not  a  comparable  supply  of  gas  is 
available  to  Tennessee  at  any  rate  lower 
than  those  rates  proposed  in  these 
applications. 

With  respect  to  proceedings  under 
§  2.75  of  our  regulations,  we  have  here¬ 
tofore  stated: 

We  will,  absent  a  showing  as  special  cir¬ 
cumstances,  accept  as  conclusive  the  cost 
findings  embodied  in  our  area  rate  decisions, 
as  such  may  be  supplemented  from  time  to 
time  by  appropriate  Commission  order. 
(Order  455,  paragraph  63,  page  21.) 

We  do  not,  therefore,  open  this  hear¬ 
ing  to  the  presentation  of  cost  data,  un¬ 
less,  in  the  judgment  of  the  Presiding 
Administrative  Law  Judge,  a  showing  of 
special  circumstances  is  made. 

We  also  direct  the  attention  of  the 
parties  to  our  recent  statement  in  Opin¬ 
ion  No.  639,  Area  Rates  for  the  Ap¬ 
palachian  and  Illinois  Basin  Areas, 
Docket  No.  R-371,  opinion  issued  De¬ 
cember  12, 1972,  wherein  we  stated: 

We  have  been  admonished  not  to  rely  on 
cost  alone,  but  also  to  consider  producer  rate 
levels  In  the  context  of  “non-cost"  factors 
of  supply  and  demand,  capital  formation, 
and  probable  Industry  response  to  any  given 
level  of  rates.  Austral  Oil,  et  al.  v.  F.P.C., 
428  P.  2d  407  (CAS,  1970) .  Applications  under 
Section  2.75  will  be  so  considered  •  •  •. 

The  Commission  notes  the  interrela¬ 
tionship  between  the  three  above- 
described  proceeding^  and  concludes  that 
their  ultimate  disposition  would  best  be 
accomplished  in  a  consolidated  proceed¬ 
ing.  The  Commission  therefore  shall  con¬ 
solidate  Docket  Nos.  CI73-293,  CI73-335 
and  CI73-336  for  hearing  and  disposition. 

We  note  from  the  filing  of  Belco 
Petroleum  Corp.,  that  its  contract  with 
Tennessee  contains  termination  provi¬ 
sions  which  permit  termination  on 
April  1,  1973.  Mindful  of  this  time  con¬ 
straint,  we  direct  that  the  consolidated 
dockets  shall  be  brought  on  for  hearing 
and  disposition  on  an  expedited  basis, 
so  that  the  Commission  will  be  in  a  posi¬ 
tion  to  rule  on  this  matter  prior  to 
April  1,  1973. 

Because  of  the  need  for  prompt  ac¬ 
tion,  those  intervenors  wishing  to  chal¬ 
lenge  the  legality  of  our  §  2.75  procedures 
may  make  such  filings  as  they  deem 
appropriate  to  protect  their  position;  we 
do  not  regard  this  case,  however,  as  a 
proper  forum  for  relitigation  of  the  pro¬ 
priety  of  section  2.75  procedures.  We 
have  ruled  upon  these  matters  in  Orders 
Nos.  455  and  455-A,  and  this  is  a  matter 
now  before  the  court  of  appeals  (appeal 
docketed  John  E.  Moss,  et  al.  v.  F.P.C., 
No.  72-1837,  CADC) ,  and  accordingly,  the 
hearing  herein  provided  for  should  be 
addressed  to  the  specific  issues  of  public 
convenience  and  necessity,  and  the  Just¬ 
ness  and  reasonableness,  of  the  particu¬ 
lar  sales  and  rates  here  proposed. 
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The  Commission  finds: 

(1)  It  is  necessary  and  in  the  public 
interest  that  the  above-docketed  pro¬ 
ceedings  be  consolidated  for  hearing  and 
decision. 

(2)  It  is  desirable  and  in  the  public 
interest  to  allow  the  above-named  peti¬ 
tioners  to  intervene  in  these  consolidated 
proceedings  in  order  that  they  may 
establish  the  facts  and  the  law  from 
which  the  nature  and  validity  of  their 
alleged  rights  and  interests  may  be  de¬ 
termined  and  show  what  further  action 
may  be  appropriate  under  the  circum¬ 
stances  in  the  administration  of  the  Nat¬ 
ural  Gas  Act. 

(3)  It  is  necessary  and  appropriate 
that  the  consolidated  proceedings  in  the 
above-named  applications  be  set  for 
hearings. 

The  Commission  orders: 

(A)  Docket  Nos.  CI73-293,  CI73-335 
and  CI73-336  are  consolidated  for  pur¬ 
poses  of  hearing  and  disposition. 

(B)  The  above-named  petitioners  are 
permitted  to  intervene  in  this  consoli¬ 
dated  proceeding  subject  to  the  rules  and 
regulations  of  the  Commission:  Provided, 
however.  That  the  participation  of  such 
intervenors  shall  be  limited  to  matters 
affecting  asserted  rights  and  interests  as 
specifically  set  forth  in  said  petitions  for 
leave  to  intervene:  And  provided,  further, 
That  the  admission  of  such  intervenors 
shall  not  be  construed  as  recognition  by 
the  Commission  that  they  or  any  of  them 
might  be  aggrieved  because  of  any  order 
or  orders  of  the  Commission  entered  in 
this  proceeding. 

(C)  The  direct  case  of  each  of  the 
applicants  and  all  the  intervenors  in  sup¬ 
port  thereof  shall  be  filed  and  served  on 
all  parties  on  or  before  January  10,  1973. 

(D)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  particularly  sections  4, 
5,  7,  15,  and  16  thereof,  the  Commission’s 
rules  of  practice  and  procedure,  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CPR,  Chapter  I) ,  a  public  hearing  on 
the  issues  presented  by  the  proposals  of 
the  applicants  herein  shall  be  held  com¬ 
mencing  January  25, 1973,  at  9  a.m.,  e.s.t., 
in  a  hearing  room  of  the  Federal  Power 
Commission,  441  G  Street  NW.,  Wash¬ 
ington,  DC  20426. 

(E)  A  Presiding  Administrative  Law 
Judge  to  be  designated  by  the  Chief 
Administrative  Law  Judge  for  that  pur¬ 
pose  (see  Delegation  of  Authority,  18 
CFR,  315(d) ),  shall  preside  at  the  hear¬ 
ing  in  this  proceeding,  and  shall  pre¬ 
scribe  relevant  procedural  matters  not 
herein  provided,  or  shall  make  such 
changes  thereto  as,  for  good  cause  shown, 
he  shall  find  necessary  and  proper,  sub¬ 
ject,  however,  to  the  necessity  for  final 
Commission  action  on  or  before  April  1, 
1973. 

By  the  Commission. 

[seal]  Mary  B.  Kidd, 

Acting  Secretary. 

IFR  Doc.73-34  Filed  1-2-73:8:45  ami 


[Docket  No.  ID-1591] 

SOL  BURSTEIN 
Notice  of  Application 

December  26, 1972. 

Take  notice  that  on  November  30, 1972, 
Sol  Burstein  (Applicant)  filed  an  appli¬ 
cation  pursuant  to  section  305(b)  of  the 
Federal  Power  Act  seeking  authority  to 
hold  interlocking  directorate  positions. 

Applicant  is  senior  vice  president  of 
Wisconsin  Electric  Power  Co.,  a  public 
utility  principally  engaged  in  the  gen¬ 
eration,  transmission,  and  distribution, 
of  electricity  in  southeastern  Wisconsin. 
Applicant  is  also  director  and  vice  presi¬ 
dent — Nuclear  Plant  of  Wisconsin  Mich¬ 
igan  Power  Co.,  a  public  utility  engaged 
in  the  generation,  transmission  and  dis¬ 
tribution  of  electricity  in  Fox  River  Val¬ 
ley  and  northern  Wisconsin  and  in  the 
Upper  Peninsula  of  Michigan. 

On  November  -16,  1972,  Applicant  was 
designated  by  the  board  of  directors  of 
Wisconsin  Electric  Power  Co.  as  nomi¬ 
nee  for  election  as  director  at  the  next 
annual  stockholders  meeting  to  be  held 
May  2, 1973. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
10, 1973,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac¬ 
tion  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro¬ 
ceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petitions  to  intervene  in  accordance 
with  the  Commission’s  rules.  The  appli¬ 
cation  is  on  file  with  the  Commission  and 
available  for  public  inspection. 

Mary  B.  Kidd, 
Acting  Secretary. 

[FR  Doc.73-43  Filed  1-2-73:8:45  am] 


]  Docket  No.  CI73-426] 

CHAMPLIN  PETROLEUM  CO. 

Notice  of  Application 

December  22,  1972. 

Take  notice  that  on  December  18.  1972, 
Champlin  Petroleum  Co.  (Applicant), 
Post  Office  Box  9365,  Port  Worth,  TX 
76197,  filed  in  Docket  No.  CI73-426  for 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  au¬ 
thorizing  the  sale  for  resale  and  delivery 
of  natural  gas  in  interstate  commerce  to 
Natural  Gas  Pipeline  Company  of  Amer¬ 
ica  from  the  Ardinger  No.  1  Well,  Wise 
County,  Tex.,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  sell  up  to  2,000 
Mcf  of  gas  per  day  at  35.0  cents  per  Mcf 
at  14.65  p.s.i.a.,  subject  to  B.t.u.  adjust¬ 
ment,  for  a  maximum  period  of  up  to  2 
years,  commencing  from  the  date  of  ini¬ 
tial  delivery,  within  the  contemplation 
of  §  2.70  of  the  Commission’s  general 
policy  and  interpretations  (18  CFR  2.70) . 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person  desir¬ 
ing  to  be  heard  or  to  make  any  protest 
with  reference  to  said  application  should 
on  or  before  January  12.  1973,  file  with 
the  Federal  Power  Commission,  Wash¬ 
ington,  D.C.  20426,  a  petition  to  inter¬ 
vene  or  a  protest  in  accordance  with  the 
requirements  of  the  Commission’s  rules 
of  practice  and  procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the  Com¬ 
mission  will  be  considered  by  it  in  deter¬ 
mining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re¬ 
view  of  the  matter  finds  that  a  grant  of 
the  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion  be¬ 
lieves  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Mary  B.  Kidd, 
Acting  Secretary. 

[FR  Doc.73-6  Filed  1-2-73:8:45  am] 


[Docket  No.  CP73-160] 

CITIES  SERVICE  GAS  CO. 

Notice  of  Application 

December  26, 1972. 

Take  notice  that  on  December  18, 1972, 
Cities  Service  Gas  Co.  (Applicant),  Post 
Office  Box  25128,  Oklahoma  City,  OK 
73125,  filed  in  Docket  No.  CP73-160  a 
budget  type  application  pursuant  to  sec¬ 
tions  7(b)  and  7(c)  of  the  Natural  Gas 
Act,  as  implemented  by  proposed  §  157.7 
(f)  of  the  Commission’s  regulations 
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thereunder,  for  a  certificate  of  public 
convenience  and  necessity  and  permission 
and  approval  for  the  construction  and  re¬ 
location,  during  the  calendar  year  1973, 
and  operation  of  certain  natural  gas 
field  compression  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

The  stated  purpose  of  this  budget-type 
application  is  to  augment  Applicant’s 
ability  to  act  with  reasonable  dispatch 
in  installing  and  relocating  field  com¬ 
pression  facilities  to  take  into  its  pipe¬ 
line  system  supplies  of  natural  gas  in 
various  producing  areas  generally  co¬ 
extensive  with  said  system. 

The  total  cost  of  the  installation  and 
relocation  of  facilities  proposed  herein 
is  not  to  exceed  $500,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu¬ 
ary  15,  1973,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file 
a  petition  to  intervene  in  accordance  with 
the  Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  intervene 
is  filed  within  the  time  required  herein, 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are  re¬ 
quired  by  the  public  convenience  and  ne¬ 
cessity.  If  a  petition  for  leave  to  inter¬ 
vene  is  timely  filed,  or  if  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Mary  B.  Kidd, 
Acting  Secretary. 

(FR  Doc.73-40  Filed  1-2-73:8:45  am] 


[Docket  No.  E-7801J 

CONNECTICUT  LIGHT  AND  POWER 
CO.  ET  AL. 

Notice  of  Initial  Rate  Filing 

December  22, 1972. 

Take  notice  that  the  Connecticut  Light 
and  Power  Co.  (the  Company) ,  the  Hart- 


NOTICES 

ford  Electric  Light  Co.  and  Western 
Massachusetts  Electric  Co.  (the  Licens¬ 
ees)  on  October  30,  1972,  tendered  for 
filing  as  an  initial  rate  schedule  the 
Northfield  Mountain  purchase  agreement 
(Purchase  Agreement)  dated  October  1, 
1971.  The  Licensees  and  the  Purchases, 
New  Bedford  Gas  and  Edison  Light  Co., 
propose  to  make  the  tendered  rate  sched¬ 
ule  effective  on  December  1,  1972. 

The  Company  states  that  the  Purchase 
Agreement  provides  for  sales  of  capacity, 
related  pondage,  and  related  transmis¬ 
sion  service  at  the  Northfield  Mountain 
Pumped  Storage  Hydro  Electric  Project 
(License  Project  No.  2485)  to  the  Pur¬ 
chaser  during  the  1973  period,  from  on 
or  about  December  1,  1972,  until  Octo¬ 
ber  29,  1973,  and  the  1974  period,  from 
October  29,  1973,  to  October  28,  1974. 

Any  person  desiring  to  be  heard  or 
to  protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  441  G  Street 
NW.,  Washington,  DC  20426,  in  accord¬ 
ance  with  §§1.8  and  1.10  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8,  1.10).  All  such  petitions  or 
protests  should  be  filed  on  or  before  Janu¬ 
ary  8, 1973.  Protests  will  be  considered  by 
the  Commission  in  determining  the  ap¬ 
propriate  action  to  be  taken,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  be¬ 
come  a  party  must  file  a  petition  to 
intervene. 

Mary  B.  Kidd, 
Acting  Secretary. 

[FR  Doc.73-36  Filed  1-2-73:8:45  am] 


[Docket  No.  E-7833] 

CONSOLIDATED  EDISON  CO.  OF 
NEW  YORK 

Notice  of  Initial  Rate  Filing 

December  22,  1972. 

Take  notice  that  Consolidated  Edison 
Co.  of  New  York  (Con  Edison)  on  No¬ 
vember  14, 1972,  tendered  for  filing  as  an 
initial  rate  schedule  a  power  transmission 
agreement  dated  October  28,  1972,  be¬ 
tween  Con  Edison  and  Central  Hudson 
Gas  and  Electric  Corp.  (Central  Hud¬ 
son)  .  Service  under  the  agreement  com¬ 
menced  on  November  1,  1972,  and  will 
terminate  no  later  than  December  31, 
1972.  Con  Edison’s  total  revenue  increase 
under  this  agreement  during  November 
1972,  is  estimated  at  $5,700.  The  proposed 
effective  date  is  November  1, 1972. 

Con  Edison  requests  waiver  of  the 
Commission’s  notice  requirement  in  sec¬ 
tion  35.3  of  the  Commission’s  regula¬ 
tions.  Con  Edison  states  that  the  agree¬ 
ment  was  not  executed  until  October  30, 
1972,  and  accordingly  the  filing  date  is 
less  than  the  30-day  period  prescribed 
by  section  35.3.  Further,  if  the  notice 
period  is  not  waived,  the  result  will  be 
an  uncompensated  provision  of  trans¬ 
mission  service.  Finally,  Con  Edison 
avers  that  a  grant  of  waiver  will  have  no 
effect  on  purchasers  under  its  other  rate 
schedules. 

Copies  of  this  filing  were  mailed  to 
Central  Hudson. 


Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe¬ 
tition  to  intervene  or  protest  with  the 
Federal  Power  Commission,  441  G  Street 
NW.,  Washington,  DC  20426,  in  accord¬ 
ance  with  sections  1.8  and  1.10  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8,  1.10).  All  such  peti¬ 
tions  or  protests  should  be  filed  on  or 
before  January  8,  1973.  Protests  will  be 
considered  by  the  Commission  in  deter¬ 
mining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  pro¬ 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene. 

Mary  B.  Kidd, 
Acting  Secretary. 

[FR  Doc.73-37  Filed  l-2-73;8:45  am] 
[Docket  No.  CI73— 414] 

JOHN  H.  HENDRIX,  ET  AL. 

Notice  of  Application 

December  26,  1972. 

Take  notice  that  on  December  7,  1972, 
John  H.  Hendrix  (Operator) ,  et  al.  (Ap¬ 
plicants),  403  Wall  Towers  West,  Mid¬ 
land,  TX  79701,  filed  in  Docket  No.  Cl 
73-414  an  application  pursuant  to  sec¬ 
tion  7(b)  of  the  Natural  Gas  Act  for  pier- 
mission  and  approval  to  abandon  certain 
natural  gas  sales,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  seeks  permission  and  ap¬ 
proval  for  the  abandonment  of  the  sale 
of  gas  to  Warren  Petroleum  Corp.  (War¬ 
ren)  from  oil  wells  at  the  Eunice-Monu- 
ment  Gray  burg  San  Andres  Pool,  Lea 
County,  N.  Mex.,  being  made  pursuant  to 
a  percentage-of -proceeds  type  contract 
which  has  been  terminated.  Applicants 
state  that  the  wells  involved  were  re¬ 
classified  from  "oils  wells”  to  “gas  wells” 
by  the  New  Mexico  Oil  Conservation 
Commission ;  that  natural  gas  produced 
from  these  gas  wells  will  be  sold  by 
Applicants  directly  to  El  Paso  Natural 
Gas  Co.  (El  Paso)  under  an  existing  con¬ 
tract  dated  April  20,  1949,  as  amended, 
and  pursuant  to  Applicant’s  small  pro¬ 
ducer  certificate  issued  in  Docket  No. 
CS69-13;  that  there  will  be  no  cessation 
of  volumes  of  gas  sold  in  Interstate  com¬ 
merce,  and  no  change  in  the  ultimate 
purchaser. 

Warren  and  El  Paso  have  advised  Ap¬ 
plicants  that  they  will  not  oppose  this 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
15,  1973,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti¬ 
tion  to  intervene  in  accordance  with  the 
Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  permis¬ 
sion  and  approval  for  the  proposed 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  heahng. 

Mary  B.  Kidd, 
Acting  Secretary. 

[PR  Doc .73-41  Filed  1-2-73; 8: 45  am[ 


[Docket  No.  CI73-424J 

LOGUE  AND  PATTERSON,  INC.,  ET  AL. 

Notice  of  Application 

December  22,  1972. 

Take  notice  that  on  December  18,  1972, 
Logue  and  Patterson,  Inc.,  et  al.  (Appli¬ 
cants),  628  Meadows  Building,  Dallas, 
Tex.  75206,  filed  in  Docket  No.  CI73- 
424  for  an  application  pursuant  to  sec¬ 
tion  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  for  resale 
and  delivery  of  natural  gas  in  interstate 
commerce  to  Trunkline  Gas  Co.  from  the 
O’Brien  Ranch  Field,  Goliad  County, 
Tex.,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  sell  up  to  an 
average  daily  quantity  of  5,000  Mcf  of 
gas  at  35  cents  per  Mcf  at  14.65  psia 
for  1  year  from  initial  date  of  delivery 
within  the  contemplation  of  §  2.70  of  the 
Commission’s  general  policy  and  inter¬ 
pretations  (18  CFR  2.70) . 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  15  days 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person  desiring 
to  be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  January  12,  1973,  file  with  the 
Federal  Power  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the  require¬ 
ments  of  the  Commission’s  rules  of  prac¬ 
tice  and  procedure  (18  CFR  1.8  or  1.10). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 


the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a  proceed¬ 
ing  or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the  Com¬ 
mission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  certificate  is  required  by  the  pub¬ 
lic  convenience  and  necessity.  If  a  peti¬ 
tion  for  leave  to  intervene  is  timely  filed, 
or  if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  re¬ 
quired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Mary  B.  Kidd, 
Acting  Secretary. 

| FR  Doc.73  5  Filed  1-2-73:8:45  am] 


| Docket  No.  CI73-415] 

MKA  OIL  PROPERTIES  ET  AL. 

Notice  of  Application 

December  26,  1972. 

Take  notice  that  on  December  7,  1972, 
MKA  Oil  Properties  (Operator),  et  al. 
(Applicants),  304  Midland  National 
Bank  Building.  Midland,  Tex.  79701, 
filed  in  Docket  No.  CI73-415  an  applica¬ 
tion  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and  ap¬ 
proval  to  abandon  certain  natural  gas 
sales,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  seek  permission  and  ap¬ 
proval  for  the  abandonment  of  the  sale 
of  gas  to  Warren  Petroleum  Corp.  (War¬ 
ren)  from  oil  wells  at  the  Eunice-Monu- 
ment  Grayburg  San  Andres  Pool,  Lea 
County,  N.  Mex.,  being  made  pursuant 
to  a  percentage-of -proceeds  type  con¬ 
tract  which  has  been  terminated.  Appli¬ 
cants  state  that  the  wells  involved  were 
reclassified  from  “oil  wells”  to  “gas 
wells”  by  the  New  Mexico  Oil  Conserva¬ 
tion  Commission;  that  natural  gas  pro¬ 
duced  from  these  gas  w'ells  will  be  sold 
by  Applicants  directly  to  El  Paso  Natural 
Gas  Co.  (El  Paso)  under  an  existing  con¬ 
tract  dated  November  3,  1952,  as 

amended,  and  pursuant  to  Applicant’s 
small  producer  certificate  issued  in 
Docket  No.  CS69-39;  and  that  there  will 
be  no  cessation  of  volumes  of  gas  sold  in 
interstate  commerce,  and  no  change  in 
the  ultimate  purchaser. 


Warren  and  El  Paso  have  advised  Ap¬ 
plicants  that  they  will  not  oppose  this 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
15,  1973,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  and  the  reg¬ 
ulations  under  the  Natural  Gas  Act  (18 
CFR  157.10) .  All  protests  filed  wtth  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  pro¬ 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti¬ 
tion  to  intervene  in  accordance  with  the 
Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed¬ 
eral  Power  Commission  by  sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Com¬ 
mission’s  rules  of  practice  and  proce¬ 
dure,  a  hearing  will  be  held  without  fur¬ 
ther  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re¬ 
view  of  the  matter  finds  that  permission 
and  approval  for  the  proposed  aban¬ 
donment  are  required  by  the  public  con¬ 
venience  and  necessity.  If  a  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be¬ 
lieves  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Mary  B.  Kidd, 
Acting  Secretary. 

[FR  Doc.73-38  Filed  1-2-73:8:45  am] 

[Docket  No.  CI73-169] 

MESA  PETROLEUM  CO. 

Findings  and  Order 

December  22,  1972. 

Findings  and  order  issuing  temporary 
certificate  of  public  convenience  and  ne¬ 
cessity,  accepting  FPC  gas  rate  sched¬ 
ule  for  filing,  granting  interventions, 
fixing  date  of  hearing  and  specifying 
procedures. 

On  September  5,  1972,  Mesa  Petro¬ 
leum  Co.  (Applicant)  filed  in  Docket  No. 
CI73-169  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  sale  for  re¬ 
sale  and  delivery  of  natural  gas  in  inter¬ 
state  commerce  to  Panhandle  Eastern 
Pipe  Line  Co.  (Panhandle),  from  the 
Hugoton  Field,  Stevens  and  Grant  Coun¬ 
ties,  Kans.,  all  as  more  fully  set  forth  in 
the  application  in  this  proceeding. 

Applicant  has  filed  with  its  applica¬ 
tion  a  copy  of  its  letter  agreement  with 
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Panhandle  dated  August  12,  1972,  com¬ 
mitting  volumes  in  excess  of  Applicant’s 
current  requirements  to  Panhandle  of 
approximately  20,000  Mcf  of  gas  per  day 
at  39.0  cents  per  Mcf  at  14.65  p.s.l.a. 
from  January  1,  1973,  through  Decem¬ 
ber  31,  1973,  within  the  contemplation 
of  §  2.70  of  the  Commission’s  general 
policy  and  interpretations  (18  CFR 
2.70). 

Applicant  states  that  approval  of  the 
application  will  provide  Panhandle  with 
a  volume  of  natural  gas  available  to  the 
interstate  market  which  will  aid  Pan¬ 
handle  in  attempting  to  maintain  ade¬ 
quate  service  on  its  system,  to  offset  de¬ 
clining  deliverability  and  to  help  allevi¬ 
ate  its  present  curtailments  resulting 
from  critical  shortages  of  new  gas 
supplies. 

After  due  notice  in  the  Federal  Reg¬ 
ister  on  September  16,  1972  (37  F.R. 
18946),  the  Kansas  Power  &  Light  Co. 
(K.P.  &  L.),  and  Panhandle  filed  peti¬ 
tions  to  intervene  on  October  5  and  Oc¬ 
tober  6,  1972,  respectively.  On  Septem¬ 
ber  22,  1972,  the  State  Corporation  Com¬ 
mission  of  the  State  of  Kansas  filed  its 
notice  of  intervention. 

In  its  petition  for  leave  to  intervene 
Panhandle  states  that  its  storage  facili¬ 
ties  were  fully  depleted  by  the  close  of 
the  1971-72  heating  season  therefore  re¬ 
quiring  it  to  seek  additional  supplies. 
These  additional  gas  supplies  will  aid 
Panhandle  in  correcting  its  stated  over¬ 
production  situation  involving  its  west 
end  supplies,  allowing  it  to  replenish  its 
underground  storage  with  a  concomitant 
decrease  in  the  amount  of  projected 
curtailments  on  its  system. 

K.P.  &  L.  in  its  petition  for  leave  to 
intervene  generally  opposes  Mesa’s  ap¬ 
plication  and  moves  that  the  instant  ap¬ 
plication  be  dismissed.  Specifically,  K.P. 
&  L.  states  among  other  things  that: 

(1)  Under  its  “Gas  Purchase  Contract” 
with  Applicant,  it  has  a  prior  right  to 
the  excess  gas  and  has  not  been  given 
the  opportunity  to  take  such  excess  gas; 

(2)  the  instant  application,  if  approved, 
would  allow  Applicant  to  diminish  its 
ability  to  honor  its  contractual  obliga¬ 
tions  with  K.P.  &  L.  in  the  future:  (3) 
a  decrease  in  the  deliverability  of  Appli¬ 
cant’s  system  would  occur;  (4)  the  sale 
would  reduce  Applicant’s  ability  to  meet 
K.P.  &  L.’s  peak  load  demands,  and  (5) 
Order  No.  431  and  §  2.70  of  the  Com¬ 
mission’s  general  policy  and  interpreta¬ 
tions  under  the  Natural  Gas  Act  does  not 
contemplate  the  type  of  transaction  or 
application  involved  herein  and  there¬ 
fore  will  not  support  it. 

The  State  Corporation  Commission  of 
the  State  of  Kansas  states  that  it  is 
generally  interested  in  the  instant  pro¬ 
ceeding  since  it  involves  the  welfare  of 
the  citizens  and  residents  of  the  State 
of  Kansas. 

On  October  17,  1972,  Applicant  filed 
its  answer  to  K.P.  &  L.’s  petition  and  mo¬ 
tion  to  dismiss.  Panhandle  filed  a  docu¬ 
ment  identically  styled  on  October  24.  In 
answer  to  KP.  &  L.’s  contention  that 
Order  No.  431  does  not  provide  the  Com¬ 


mission  with  authority  to  grant  Mesa’s 
request  and  that  such  order  is  only  ap¬ 
plicable  to  pipelines,  Mesa  cites  numer¬ 
ous  cases  wherein  the  Commission  has 
issued  limited  term  certificates  to  pro¬ 
ducers  under  Order  No.  431.  Responding 
to  K.P.  &  L.’s  claim  that  Mesa’s  applica¬ 
tion  is  defective  because  it  does  not  con¬ 
tain  specific  allegations  by  Panhandle 
that  it  has  complied  with  the  conditions 
contained  in  Order  No.  431,  Mesa  states 
that  its  application  and  Panhandle’s 
petition  to  intervene  shows  Panhandle’s 
need  for  additional  gas.  Also,  the  Com¬ 
mission  can  take  administrative  notice 
of  Panhandle’s  curtailment  policies  as 
well  as  its  reported  curtailments. 

Mesa  claims  that  under  its  contract 
with  K.P.  &  L.,  it  has  the  right  to  sell 
excess  gas  if  said  excess  gas  is  not  pur¬ 
chased  by  K.P.  &  L.  Mesa  claims  that  it 
notified  K.P.  &  L.  on  January  21,  1972, 
that  it  has  excess  gas  in  the  amount  of 
38.6  billion  cubic  feet,  and  that  K.P.  &  L. 
failed  to  purchase  such  gas. 

Mesa  states  that  the  only  issue  raised 
by  K.  P.  &  L.  relates  to  the  interpretation 
of  the  Mesa-K.P.  &  L.  contract,  which 
Mesa  claims  is  not  a  proper  evi¬ 
dentiary  issue  to  be  determined  by  the 
Commission. 

In  answer  to  K.P.  &  L.’s  contention 
that  no  jurisdictional  pipeline  has  made 
a  showing  precedent  to  granting  Mesa 
a  limited  term  certificate  pursuant  to 
Order  No.  431,  Panhandle  submitted  a 
current  systemwide  curtailment  projec¬ 
tion  furnished  to  its  customers  based  on 
its  approved  curtailment  program. 
Therein,  Panhandle  shows  that  it  will 
experience  a  deficiency  of  75,000  Mcf  per 
day  commencing  November  1972  and  in¬ 
creasing  to  150,000  Mcf  per  day  from 
December  1972  through  March  1973. 

In  reply  to  K.P.  &  L.’s  claim  that  Pan¬ 
handle  has  a  cumulative  under  produced 
allowable  of  11.35  billion  cubic  feet  in 
the  Hugoton  Field,  which  could  supply 
Panhandle  with  the  volumes  necessary 
to  meet  its  needs.  Panhandle  refers  to 
the  Commission’s  order  issued  in  Docket 
No.  CP72-257.  Therein  Panhandle  was 
authorized  to,  inter  alia,  add  4,000  com¬ 
pressor  horsepower  to  its  Hugoton  Field 
system  in  order  to  maintain  delivera¬ 
bility  and  balance  overproduction  and 
underproduction.  Panhandle  states  that 
utilization  of  the  substantially  completed 
facilities  will  reduce  such  underage  by 
approximately  50  percent  during  the 
1972-73  heating  season  and  completely 
eliminate  the  underage  shortly  there¬ 
after. 

In  light  of  the  storage  and  supply  situ¬ 
ation  extant  on  Panhandle’s  system  as 
evidenced  by  the  projection  filed  herein 
as  well  as  by  the  record  in  Docket  No. 
RP71-119,  we  find  that  an  emergency 
situation  does  exist.  Nevertheless,  a  full 
evidentiary  hearing  is  indicated  in  order 
to  resolve  the  Issues  raised  by  K.P.  &  L. 
The  temporary  certificate  issued  herein 
is  exclusively  premised  upon  the  immedi¬ 
ate  need  to  initiate  the  flow  of  excess 
gas  to  Panhandle  and  does  not  in  any 
way  prejudice  the  rights  of  the  parties 


herein.  All  sales  by  Mesa  to  Panhandle 
made  under  the  auspices  of  this  tempo¬ 
rary  certificate  are  subject  to  recission 
upon  the  final  disposition  of  the  Issues 
pendente  lite  herein  should  K.P.  &  L.’s 
allegation  of  prior  right  to  these  volumes 
be  resolved  favorably  to  K.P.  &  L. 

The  Commission  finds: 

(1)  Based  upon  the  allegations  pre¬ 
sented  in  the  request  for  a  Limited 
Term  Certificate  in  this  docket  to  initi¬ 
ate  the  sale  of  natural  gas  in  interstate 
commerce  pursuant  to  §  2.70  of  the  Com¬ 
mission’s  general  policy  and  interpreta¬ 
tions  under  the  Natural  Gas  Act  filed  in 
this  proceeding,  the  Commission  finds 
that  an  emergency  exists,  and  a  tempo¬ 
rary  certificate  should  be  issued  as  here¬ 
inafter  ordered  and  conditioned. 

(2)  Participation  in  this  proceeding 
by  the  above-named  petitioners  may  be 
in  the  public  interest. 

(3)  It  is  necessary  and  proper  in  the 
public  interest  and  to  aid  in  the  enforce¬ 
ment  of  the  provisions  of  the  Natural 
Gas  Act  that  the  Commission  enter 
upon  a  hearing  to  determine  whether 
the  public  convenience  and  necessity  re¬ 
quire  the  grant  of  a  limited  term  certifi¬ 
cate. 

The  Commission  orders : 

(A)  Upon  the  terms  and  conditions  of 
this  order,  a  temporary  certificate  of  pub¬ 
lic  convenience  and  necessity  is  issued  in 
this  docket  authorizing  Applicant  to  sell 
natural  gas  in  interstate  commerce  to 
Panhandle  at  the  rate  of  39.0  cents  per 
Mcf  at  14.65  p.s.i.a.  all  as  hereinbefore 
described  and  as  more  fully  set  out  in  the 
application  herein. 

(B)  The  temporary  certificate  issued 
above  is  conditioned  as  follows: 

(1)  Said  temporary  certificate  shall 
take  immediate  effect  and  remain  in  ef¬ 
fect  pending  final  resolution  of  the  issues 
raised  herein. 

(2)  Panhandle  Eastern  Pipe  Line  Co., 
shall  purchase  natural  gas  pursuant  to 
the  temporary  certificate  issued  above 
subject  to  return  to  the  status  quo  prior 
to  the  initiation  of  the  sale  temporarily 
authorized  herein  should  the  record  de¬ 
veloped  herein  establish  K.P.  &  L.’s  prior 
right  thereto. 

(3)  The  issuance  of  this  temporary 
certificate  and  the  acceptance  of  the 
above  rate  schedule  are  without  prejudice 
to  such  final  disposition  of  the  applica¬ 
tion  for  certificate  as  the  record  may 
require. 

(C)  The  Commission  specifically  waives 
its  accounting  and  reporting  require¬ 
ments  by  Applicants  with  respect  to  the 
subject  sale:  however,  Applicants  shall 
report  to  the  Commission  the  volume  of 
gas  sold  within  30  days  after  deliveries 
terminate. 

<D)  Applicants  shall  abandon  the  sub¬ 
ject  sale  upon  the  termination  of  the 
temporary  certificate  issued  herein  or  as 
may  be  otherwise  ordered. 

<E)  During  the  term  of  the  sale  au¬ 
thorized  herein  Panhandle  shall  make 
no  new  direct  interruptible  sales  from  its 
system. 

(F)  The  contract  dated  August  12, 
1972,  is  accepted  for  filing  effective  the 
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date  of  this  order  and  is  designated  as 
Mesa  Petroleum  Co.  FPC  Gas  Rate 
Schedule  No.  1. 

(G>  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  the  Commission’s  rules 
of  practice  and  procedure,  and  the  regu¬ 
lations  under  the  Natural  Gas  Act  (18 
CFR,  Chapter  1 ) ,  a  public  hearing  shall 
be  held  commencing  on  January  16, 1973, 
at  10  a.m.,  e.d.s.t.,  in  a  hearing  room  of 
the  Federal  Power  Commission,  441  G 
Street  NW.,  Washington,  DC  20426  to 
determine  whether  the  public  conveni¬ 
ence  and  necessity  require  the  issuance 
of  the  proposed  limited  term  certificate. 

<  H  >  On  or  before  January  4,  1973,  the 
Applicant  and  all  interveners  will  serve 
on  all  parties,  including  the  Commission 
staff,  testimony  and  exhibits  in  support 
of  the  instant  application  and/or  their 
respective  position  to  the  issues  raised 
herein. 

<  I )  Panhandle  and  K.P.  &  L.  are  here¬ 
by  permitted  to  become  interveners  in 
this  proceeding,  subject  to  the  rules  and 
regulations  of  the  Commission :  Provided . 
however.  That  the  participation  of  said 
interveners  shall  be  limited  to  matters 
affecting  asserted  rights  and  interests 
specifically  set  forth  in  their  petitions  for 
leave  to  intervene:  And  provided,  further. 
That  the  admission  of  said  interveners 
shall  not  be  construed  as  recognition  by 
the  Commission  that  they  might  be  ag¬ 
grieved  because  of  any  order  or  orders 
of  the  Commission  entered  in  this  pro¬ 
ceeding. 

(J)  A  Presiding  Administrative  Law 
Judge  to  be  designated  by  the  Chief  Ad¬ 
ministrative  Law  Judge  for  that  purpose 
(see  Delegation  of  Authority,  18  CFR 
3.5(d))  shall  preside  at  the  hearing  in 
this  proceeding  pursuant  to  the  Commis¬ 
sion’s  rules  of  practice  and  procedure. 

By  the  Commission. 

[  seal  1  Mary  B.  Kidd, 

Acting  Secretary. 

|  FR  Doc.73-35  Filed  1-2  73:8:45  am] 


l  Docket  No.  C173  -412] 

BRUCE  A.  WILBANKS  ET  AL. 

Notice  of  Application 

December  26,  1972. 

Take  notice  that  on  December  7,  1972, 
Bruce  A.  Wilbanks  (operator)  et  al. 
'applicants).  Post  Office  Box  763,  Mid¬ 
land.  TX  79701,  filed  in  Docket  No.  CI73- 
412  an  application  pursuant  to  section 
7  <  b »  of  the  Natural  Gas  Act  for  permis¬ 
sion  and  approval  to  abandon  certain 
natural  gas  sales,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  t  he  Commission  and  open  to  public 
inspection. 

Applicants  seek  permission  and  ap¬ 
proval  for  the  abandonment  of  the  sale 
of  gas  to  Warren  Petroleum  Corp.  (War¬ 
ren*  from  oil  wells  at  the  Eunice- 
Monument  Grayburg  San  Andres  Pool, 
Lea  County,  N.  Mex.,  being  made  pursu¬ 
ant  to  a  percentage-of-proceeds  type 
contract  which  has  been  terminated.  Ap¬ 
plicants  state  that  the  wells  involved  were 


reclassified  from  “oil  wells”  to  “gas  wells” 
by  the  New  Mexico  Oil  Conservation 
Commission:  that  natural  gas  produced 
from  these  gas  wells  will  be  sold  by  ap¬ 
plicants  directly  to  El  Paso  Natural  Gas 
Co.  (El  Paso)  under  an  existing  contract 
dated  April  10,  1959,  as  amended,  and 
pursuant  to  applicants’  small  producer 
certificate  issued  in  Docket  No.  CS69-17; 
and  that  there  will  be  no  cessation  of 
volumes  of  gas  sold  in  interstate  com¬ 
merce,  and  no  change  in  the  ultimate 
purchaser. 

Warren  and  El  Paso  have  advised  ap¬ 
plicants  that  they  will  not  oppose  this 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu¬ 
ary  15,  1973,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  proce¬ 
dure  (18  CFR  1.8  or  1.10)  and  the  regula¬ 
tions  under  the  Natural  Gas  Act  (18  CFR 
157.10* .  All  protests  filed  with  the  Com¬ 
mission  will  be  considered  by  it  in  deter¬ 
mining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  inter¬ 
vene  is  filed  within  the  time  required 
herein,  if  the  Commission  on  its  own  re¬ 
view  of  the  matter  finds  that  permission 
and  approval  for  the  proposed  abandon¬ 
ment  are  required  by  the  public  con¬ 
venience  and  necessity.  If  a  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  be¬ 
lieves  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

Mary  B.  Kidd, 
Acting  Secretary. 

| FR  Doc.73  42  Filed  l-2-73;8:45  am] 


FEDERAL  RESERVE  SYSTEM 

WALTER  HELLER  INTERNATIONAL 
CORP. 

Formation  of  Bank  Holding  Company 
and  Continuation  of  Certain  Activities 

Walter  Heller  International  Corp., 
Chicago,  Ill.,  has  applied  for  the  Board’s 
approval  under  section  3(a)  (1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1842(a)(1))  to  become  a  bank  holding 
company  through  acquisition  of  100  per¬ 
cent  of  the  voting  shares  (less  directors’ 
qualifying  shares)  of  American  National 
Bank  and  Trust  Co.  of  Chicago,  Chicago, 
Ill.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

Walter  Heller  International  Corp.  has 
also  applied,  pursuant  to  section  4(c>  (8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.4(b)  (2)  of 
the  Board’s  regulation  Y,  for  permission 
to  retain  the  assets  and  continue  to  en¬ 
gage  in  the  activities  of  its  domestic  sub¬ 
sidiaries,  Walter  E.  Heller  &  Co.,  Heller 
Interstate  Corp.,  and  B.  B.  Cohen  &  Co., 
each  of  whose  principal  office  is  located 
in  Chicago,  Ill.,  and  their  subsidiaries 
identified  below,  and  thereby  continue  to 
engage  in  the  activities  of  those  com¬ 
panies  which  include:  commercial  fi¬ 
nancing,  factoring,  rediscounting,  leasing 
of  personal  property,  mortgage  banking, 
certain  credit  related  insurance  agency 
activities,  and  data  processing.  Notice  of 
the  application  was  published  on  Oc¬ 
tober  25,  1972,  in  newspapers  of  general 
circulation  as  follows: 

1.  The  Wall  Street  Journal,  Palo  Alto, 
Calif.:  New  York,  N.Y.;  Dallas,  Tex.; 
Chicago,  El. 

2.  American  Banker,  New  York,  N.Y. 

3.  The  Atlanta  Journal,  Atlanta,  Ga. 

4.  Chicago  Tribune,  Chicago,  Ill. 

5.  Los  Angeles  Times,  Los  Angeles, 
Calif. 

6.  The  New  York  Times,  New  York, 
N.Y. 

Applicant  states  that,  in  its  judgment, 
the  activities  of  its  subsidiary  companies 
are  consistent  with  the  activities  speci¬ 
fied  by  the  Board  in  §  225.4(a)  of  regula¬ 
tion  Y  as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  §  225.4(b) . 

Such  activities  as  proposed  to  be  con¬ 
tinued  w'ould  be  conducted  at  the  present 
offices  of  such  companies  and  their  sub¬ 
sidiaries,  at  the  following  locations: 

With  respect  to  commercial  finance 
and  leasing  of  personal  property:  the 
cities  of  Birmingham.  Ala.;  Phoenix, 
Ariz.;  Beverly  Hills.  Los  Angeles,  and  San 
Francisco,  Calif.:  Miami,  Fla.;  Atlanta, 
Ga.;  Chicago,  Ill.;  New'  Orleans,  La.; 
Baltimore.  Md.;  Boston,  Mass.;  Detroit, 
Mich.;  Minneapolis,  Minn.;  St.  Louis, 
Mo.;  New  York  and  Syracuse,  N.Y.; 
Charlotte,  N.C.;  Portland,  Oreg.;  Phila¬ 
delphia,  Pa.;  and  Dallas  and  Houston, 
Tex. 

With  respect  to  factoring:  the  cities 
of  Los  Angeles,  Calif.;  Atlanta,  Ga.;  Chi¬ 
cago,  Ill.;  New  York,  N.Y.;  Charlotte, 
N.C.;  Oklahoma  City,  Okla.;  Portland, 
Oreg.;  and  Dallas,  Tex. 

With  respect  to  rediscounting:  the 
cities  of  Los  Angeles,  Calif.;  Miami,  Fla.; 
and  Chicago,  Ill. 

With  respect  to  mortgage  banking 
(and  related  insurance  activities) :  the 
city  of  Chicago,  ni. 
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With  respect  to  consumer  loans  (and 
related  insurance  activities) :  in  the  cities 
of  Birmingham,  Dothan,  Fairfield,  Flor¬ 
ence,  Gadsden,  Mobile,  Montgomery, 
Prichard,  Selma,  Talladega,  and  Tallas- 
see,  Ala.;  Blountstown,  Brownsville,  Day¬ 
tona  Beach,  Dunnellon,  Havana,  Home¬ 
stead,  Inverness,  Jacksonville,  Lakeland, 
Melbourne,  Miami,  Orlando,  Pensacola, 
Perrine,  Port  St.  Joe,  Quincy,  Ruskin, 
St.  Augustine,  and  Tallahassee,  Fla.;  Al¬ 
bany,  Athens,  Atlanta,  Augusta,  Austell, 
Brunswick,  Columbus,  Dalton,  Jackson, 
Rome,  Savannah,  Tennille,  Thomaston, 
Valdosta,  and  Waycross,  Ga.;  Indianapo¬ 
lis,  Indiana;  Baton  Rouge,  Lafayette, 
Lake  Charles,  Monroe,  and  Shreveport, 
La.;  Oklahoma  City  and  Tulsa,  Okla.; 
and  Johnson  City,  Kingsport,  Knoxville, 
Memphis,  and  Nashville,  Tenn. 

With  respect  to  electronic  data  proc¬ 
essing  services;  the  city  of  Chicago,  Ill. 

These  activities  are  presently  con¬ 
ducted  through  the  following  subsidiaries 
of  Walter  E.  Heller  International  Corp. ; 

Walter  E.  Heller  &  Co. 

Heller  Interstate  Corp. 

Walter  E.  Heller  Factors,  Inc. 

Associate  Factors,  Inc. 

Heller  National  Financial  Corp. 

Heller -Oak  Cable  Finance  Corp. 

Heller  Leasing  Corp. 

Heller-SSI  Corp. 

National  Acceptance  Co.  of  America. 

Texas  Western  Financial  Corp. 

NAC  Financial  Corp. 

Merit  Credit  Corp.,  Inc. 

Merit  Loan  Corp.,  Inc. 

Merit  Finance  Corp. 

Equicap  Corp. 

B.  B.  Cohen  &  Co. 

Abacus  Insurance  Agency,  Inc. 

First  National-Heller  Factors,  Inc. 

GlobaLease,  Inc. 

Liberty -Heller  Factors,  Inc. 

Forest  Land  Co.,  Inc. 

First  Acceptance  Corp. 

General  Capital  Corp. 

Kona  Corp. 

Applicant  also  proposes  to  acquire,  as 
a  result  of  its  acquisition  of  American 
National  Bank  and  Trust  Co.  of  Chicago 
and  that  bank’s  parent  holding  company : 

American  National  Educational  Corp. 
of  California,  a  California  corporation, 
and  American  National  Educational 
Corp.  of  Delaware,  a  Delaware  corpora¬ 
tion,  each  of  whose  principal  office  is  in 
Chicago,  Ill.,  and  thereby  to  engage  in 
the  business  of  making  loans  to  students. 
Such  activities  will  continue  to  be  con¬ 
ducted  at  the  present  offices  of  said 
corporations  located  at  33  North  LaSalle 
Street,  Chicago,  Cook  County,  Ill.,  and  at 
the  office  of  American  National  Educa¬ 
tional  Corp.  of  California  at  Union  Bank 
Square,  North  Tower,  500  South  Main 
Street,  Orange,  Calif.,  and  at  the  Office 
of  American  National  Educational  Corp. 
of  Delaware  at  1100  17th  Street  NW., 
Washington,  D.C. 

Walter  E.  Heller  International  Corp. 
has  also  applied  in  a  separate  applica¬ 
tion,  under  section  4(c)  (13)  of  the  Bank 
Holding  Company  Act,  to  retain  its 
commercial  finance,  leasing,  factoring, 
and  consumer  loan  activities  conducted 
in  Puerto  Rico  and  in  numerous  foreign 
countries.  None  of  these  companies  en- 
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gages  in  activities  within  the  United 
States. 

In  addition  to  the  activities  sought  by 
applicant  to  be  retained,  upon  approval  of 
its  applications  by  the  Board,  applicant 
intends  to  divest  itself  of  any  and  all  in¬ 
terest  in  manufacturing  and  other  non¬ 
banking  subsidiaries  of  its  wholly-owned 
subsidiary  Walter  E.  Heller  Industries, 
Inc.  Applicant  proposes  also  to  divest  its 
present  interest  in  companies  engaged 
in  various  aspects  of  real  estate  acquisi¬ 
tion,  development,  syndication,  and 
management. 

Interested  persons  may  express  their 
comments  and  views  on  these  applica¬ 
tions  including  the  question  whether  con¬ 
summation  of  the  proposal  can  “reason¬ 
ably  be  expected  to  produce  benefits  to 
the  public,  such  as  greater  convenience, 
increased  competition,  or  gains  in  effi¬ 
ciency,  that  outweigh  possible  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  unfair  competi¬ 
tion,  conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  should  be  ac¬ 
companied  by  a  statement  summarizing 
the  evidence  the  person  requesting  the 
hearing  proposes  to  submit  or  to  elicit  at 
the  hearing  and  a  statement  of  the 
reasons  why  this  matter  should  not  be 
resolved  without  a  hearing. 

These  applications  are  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors  or  at  the  Federal  Reserve 
Bank  of  Chicago  and  may  be  made  avail¬ 
able  at  other  Federal  Reserve  banks  pur¬ 
suant  to  a  request  filed  at  the  Board  of 
Governors  in  Washington,  D.C. 

Any  views,  requests  for  hearing,  or  re¬ 
quests  to  review  these  applications  at 
other  Federal  Reserve  banks  should  be 
submitted  in  writing  and  received  by  the 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  16, 
1973. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  December  20,  1972. 

[seal]  Michael  A.  Greenspan, 
Assistant  Secretary  of  the  Board. 

[FR  Doc.73-26  Filed  l-2-73;8:45  am] 


PRICE  COMMISSION 

I  Order  6] 

PASS  THROUGH  OF  LEATHER  COSTS 
Clarification 

Price  Commission  Order  No.  6  (37  F.R. 
12756,  June  28,  1972)  governs  price  in¬ 
creases  based  upon  leather  costs  by 
manufacturers  of  products,  the  total  al¬ 
lowable  cost  of  which,  on  June  15,  1972, 
was  comprised  of  more  than  10  percent 
in  leather  costs.  Such  manufacturers 
were  prohibited  by  the  order  from  charg¬ 
ing  prices  for  those  products  above  the 
price  which  could  legally  be  charged 
under  Part  300  (6  CFR  Part  300)  had 
the  co6t  of  leather  not  increased  since 
January  1,  1971,  or  since  the  last  price 
Increase  on  the  product  before  Novem¬ 
ber  13,  1971,  whichever  was  later,  plus 


the  dollar  amount  of  the  cost  increase 
attributable  to  leather  since  that  last 
price  increase.  Order  No.  6  further  re¬ 
quired  the  manufacturer  to  reduce  the 
price  of  the  product  by  the  dollar  amount 
of  any  decrease  in  the  cost  of  the  prod¬ 
uct  attributable  to  leather. 

A  question  has  arisen  as  to  whether  it 
was  the  intention  of  the  Price  Commis¬ 
sion  to  thereby  modify  the  prenotiflca- 
tion  or  reporting  requirements  of 
§  300.51  or  §  300.52,  the  profit  margin 
limitation  of  §  300.12,  the  productivity 
rules  of  §  300.11a,  or  any  other  provision 
of  Part  300  applicable  to  manufacturers. 
It  was  not  the  intent  to  so  modify  those 
requirements. 

Therefore,  in  order  to  clarify  Order 
No.  6  and  to  more  clearly  reflect  the 
Commission’s  intent,  Order  No.  6  is  here¬ 
by  amended  by  adding  the  following 
sentence  at  the  end  thereof : 

Manufacturers  subject  to  this  order 
remain  subject  to  all  provisions  of  6  CFR 
Part  300  not  in  conflict  with  paragraphs 
(1)  and  (2)  of  this  order. 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  29,  1972. 

C.  Jackson  Grayson,  Jr., 
Chairman,  Price  Commission. 

|FR  Doc.73-58  Filed  l-2-73;8:45  am] 

SECURITIES  AND  EXCHAN6E 
COMMISSION 

l  File  500-1] 

ACCURATE  CALCULATOR  CORP. 

Order  Suspending  Trading 

December  21,  1972. 

It  appearing  to  the  Securities  and  Ex¬ 
change  Commission  that  the  summary 
suspension  of  trading  in  the  common 
stock,  $.01  par  value,  and  all  other  securi¬ 
ties  of  Accurate  Calculator  Corp.,  being 
traded  otherwise  than  on  a  national 
securities  exchange  is  required  in  the 
public  interest  and  for  the  protection  of 
investors; 

It  is  ordered,  Pursuant  to  section  15 
(c)  (5)  of  the  Securities  Exchange  Act  of 
1934,  that  trading  in  such  securities 
otherwise  than  on  a  national  securities 
exchange  be  summarily  suspended,  this 
order  to  be  effective  for  the  period  from 
December  26,  1972  through  January  4, 
1973. 

By  the  Commission. 

[seal!  Ronald  F.  Hunt, 

Secretary. 

[FR  Doc.73-51  Filed  l-2-73;8:45  am] 


[File  600-1] 

FIRST  LEISURE  CORP. 

Order  Suspending  Trading 

December  21, 1972. 

It  appearing  to  the  Securities  and  Ex¬ 
change  Commission  that  the  summary 
suspension  of  trading  in  the  common 
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stock,  $0.10  par  value  and  all  other  se¬ 
curities  of  First  Leisure  Corp.f  being 
traded  otherwise  than  on  a  national  se¬ 
curities  exchange  is  required  in  the  pub¬ 
lic  interest  and  for  the  protection  of 
investors; 

It  is  ordered,  Pursuant  to  section  15 
(c)  (5)  of  the  Securities  Exchange  Act  of 
1934,  that  trading  in  such  securities  oth¬ 
erwise  than  on  a  national  securities  ex¬ 
change  be  summarily  suspended,  this 
order  to  be  effective  for  the  period  from 
December  27,  1972,  through  January  5, 
1973. 

By  the  Commission. 

[seal]  Ronald  F.  Hunt, 

Secretary. 

[FR  Doc.73-52  Filed  1-2-73:8:45  am] 


[File  500-1] 

FIRST  WORLD  CORP. 

Order  Suspending  Trading 

December  21, 1972. 

It  appearing  to  the  Securities  and  Ex¬ 
change  Commission  that  the  summary 
suspension  of  trading  in  the  Class  A 
and  Class  B  common  stocks,  $0.15  par 
value,  and  all  other  securities  of  First 
World  Corp.,  being  traded  otherwise  than 
on  a  national  securities  exchange  is  re¬ 
quired  in  the  public  interest  and  for  the 
protection  of  investors; 

It  is  ordered.  Pursuant  to  section  15 
(c)  (5)  of  the  Securities  Exchange  Act  of 
1934,  that  trading  in  such  securities  oth¬ 
erwise  than  on  a  national  securities  ex¬ 
change  be  summarily  suspended,  this  or¬ 
der  to  be  effective  for  the  period  from 
December  26,  1972,  through  January  4, 
1973. 

By  the  Commission. 

f  seal]  Ronald  F.  Hunt, 

Secretary. 

[FR  Doc.  73-60  Filed  1-2-73:8:45  am] 
[File  No.  24W-3080] 

OLD  KENNETT  LEASING  CO. 

Order  Temporarily  Suspending  Ex¬ 
emption,  Statement  of  Reasons 

Therefor,  and  Notice  of  Opportunity 

for  Hearing 

December  19, 1972. 

I.  Old  Kennett  Leasing  Co.,  Suite  1100, 
300  Delaware  Avenue,  Wilmington,  DE 
(Old  Kennett)  was  organized  as  a 
limited  partnership  on  January  28,  1972, 
under  the  laws  of  the  State  of  Delaware 
and  filed  with  the  Commission  on  Janu¬ 
ary  31,  1972,  a  notification  on  Form  1-A 
and  an  offering  circular  relating  to  an 
offering  of  50  units  of  limited  partner¬ 
ship  interests  at  an  offering  price  of 
$10,000  per  unit  for  an  aggregate  offer¬ 
ing  price  of  $500,000  for  the  purpose  of 
obtaining  an  exemption  from  the  regis¬ 
tration  requirements  of  the  Securities 
Act  of  1933  pursuant  to  the  provisions  of 
section  3(b)  thereof  and  Regulation  A 
promulgated  thereunder. 


FDI  Securities,  Inc.,  whose  principal 
place  of  business  is  Suite  1100,  300  Dela¬ 
ware  Avenue,  Wilmington,  DE,  is  named 
as  the  underwriter. 

II.  The  Commission,  on  the  basis  of 
information  provided  by  the  staff,  has 
reason  to  believe  that: 

A.  The  notification  and  offering  circu¬ 
lar  of  Old  Kennett  Leasing  Co.,  contain 
untrue  statements  of  material  facts  and 
omit  to  state  material  facts  necessary 
in  order  to  make  the  statements  made, 
in  light  of  the  circumstances  under 
which  they  were  made,  not  misleading 
particularly  with  respect  to: 

1.  Sales  of  unregistered  securities  of 
affiliates  of  Old  Kennett  Leasing  Co.,  in 
violation  of  sections  5  and  17  of  the 
Securities  Act  of  1933 ; 

2.  The  contingent  liability  resulting 
from  the  sale  of  unregistered  securities 
in  violation  of  section  5  of  the  Securi¬ 
ties  Act  of  1933. 

B.  The  terms  and  conditions  of  Regu¬ 
lation  A  have  not  been  complied  with 
in  that: 

1.  No  exemption  is  available  under  the 
regulation  for  the  securities  purported  to 
be  offered  hereunder  in  that  the  offering, 
if  made,  would  exceed  the  ceiling  for  the 
Regulation  A  exemption  under  Rule  254. 

C.  The  offering,  if  made,  would  be  in 
violation  of  section  17  of  the  Securities 
Act  of  1933. 

III.  It,  appearing  to  the  Commission 
that  it  is  in  the  public  interest  and  for 
the  protection  of  investors  that  the  ex¬ 
emption  of  the  Issuer  under  Regulation 
A  be  temporarily  suspended. 

It  is  ordered,  Pursuant  to  Rule  261(a) 
of  the  general  rules  and  regulations 
under  the  Securities  Act  of  1933,  that 
the  exemption  under  Regulation  A  be 
and  hereby  is  temporarily  suspended. 

It  is  further  ordered,  Pursuant  to  Rule 
7  of  the  Commission’s  rules  of  practice, 
that  the  Issuer  file  an  answer  to  the 
allegations  contained  in  this  order  with¬ 
in  30  days  of  the  entry  thereof. 

Notice  is  hereby  given  that  any  per¬ 
son  having  any  interest  in  the  matter 
may  file  with  the  Secretary  of  the  Com¬ 
mission  a  written  request  for  a  hearing 
within  30  days  after  the  entry  of  this 
order;  that  within  30  days  after  receipt 
of  such  request  the  Commission  will,  or 
at  any  time  upon  its  own  motion  may, 
set  the  matter  down  for  hearings  at  a 
place  to  be  designated  by  the  Commis¬ 
sion  for  the  purpose  of  determining 
whether  this  order  of  suspension  should 
be  vacated  or  made  permanent,  with¬ 
out  prejudice,  however,  to  the  consider¬ 
ation  and  presentation  of  additional 
matters  at  the  hearing;  and  that  no¬ 
tice  of  the  time  and  place  for  said  hear¬ 
ing  will  be  promptly  given  by  the  Com¬ 
mission.  If  no  hearing  is  requested  and 
none  is  ordered  by  the  Commission,  the 
order  shall  become  permanent  on  the 
30th  day  after  its  entry  and  shall  re¬ 
main  in  effect  unless  it  is  modified  or 
vacated  by  the  Commission. 

It  is  ordered,  Pursuant  to  Rule  10  of 
the  Commission’s  rules  of  practice,  that 
any  hearing  ordered  in  this  matter 
should  be  consolidated  with  the  hearing 


ordered  in  the  matter  of  FDI  Securities, 
Inc.  et  al.  (Administrative  Proceeding 
File  No.  3-4077). 

By  the  Commission. 

[seal!  Ronald  F.  Hunt, 

Secretary. 

[FR  Doc.73-49  Filed  1-2-73:8:45  am] 

SMALL  BUSINESS 
ADMINISTRATION 

BRENTWOOD  ASSOCIATES,  INC. 

Notice  of  Issuance  of  License  To  Oper¬ 
ate  as  Small  Business  Investment 

Company 

On  November  16,  1972,  a  notice  was 
published  in  the  Federal  Register  (37 
F.R.  24393)  stating  that  an  application 
had  been  filed  with  the  Small  Business 
Administration  pursuant  to  section 
107.102  of  the  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1972) )  for  a  license  to 
operate  as  a  small  business  investment 
company  by  Brentwood  Associates,  Inc., 
11661  San  Vicente  Boulevard,  Los 
Angeles,  CA  90049. 

Interested  parties  were  invited  to  sub¬ 
mit  their  written  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant  to 
the  provisions  of  the  Small  Business  In¬ 
vestment  Act  of  1958,  as  amended  (15 
U.S.C.  et  seq.),  after  having  considered 
the  application  and  all  other  pertinent 
information  and  facts  with  regard  there¬ 
to,  SBA  has  issued  license  No.  09/09-0162 
to  Brentwood  Associates,  Inc.,  to  operate 
as  a  small  business  investment  company. 

Dated:  December  20,  1972. 

Anthony  G.  Chase, 
Deputy  Administrator. 

|FR  Doc.73-47  Filed  l-2-73;8:45  am] 


TARIFF  COMMISSION 

[AA1921-105] 

NORTHERN  BLEACHED  HARDWOOD 
KRAFT  PULP  FROM  CANADA 

Determination  of  Injury 

December  27,  1972. 

On  September  28,  1972,  the  Tariff 
Commission  received  advice  from  the 
Treasury  Department  that  northern 
bleached  hardwood  kraft  pulp  from  Can¬ 
ada  is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  the  Antidumping 
Act,  1921,  as  amended.  In  accordance 
with  the  requirements  of  section  201(a) 
of  the  Antidumping  Act  (19  U.S.C. 
160(a) ) ,  the  Tariff  Commission  instituted 
investigation  No.  AA1921-105  to  deter¬ 
mine  whether  an  industry  in  the  United 
States  is  being  or  is  likely  to  be  injured, 
or  is  prevented  from  being  established, 
by  reason  of  the  importation  of  such 
merchandise  into  the  United  States. 
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Notice  of  the  investigation  and  hear¬ 
ing  was  published  in  the  Federal  Regis¬ 
ter  of  October  6,  1972  (37  F.R.  21210) .  A 
public  hearing  was  held  on  November  21, 
1972.  Appearances  at  the  hearing  were 
entered  by  representatives  of  importers. 
No  appearances  were  entered  for  the 
domestic  industry. 

In  arriving  at  a  determination  in  this 
case,  the  Commission  gave  due  consider¬ 
ation  to  all  written  submissions  from 
interested  parties,  evidence  adduced  at 
the  hearing,  and  all  factual  information 
obtained  by  the  Commission’s  staff  from 
questionnaires,  personal  interviews,  and 
other  sources. 

On  the  basis  of  the  investigation,  the 
Commission  has  determined  by  a  vote 
of  3  to  3  1  that  an  industry  in  the  United 
States  is  being  injured  by  reason  of  the 
importation  of  northern  bleached  hard¬ 
wood  kraft  pulp  from  Canada,  sold  at 
less  than  fair  value  within  the  meaning 
of  the  Antidumping  Act,  1921,  as 
amended. 

Statement  of  Reasons  for  Affirmative 

Determination  by  Chairman  Bedell 

and  Commissioners  Leonard  and 

Moore 

The  Antidumping  Act,  1921,  as 
amended,  requires  that  the  Tariff  Com¬ 
mission  find  two  conditions  satisfied  be¬ 
fore  an  affirmative  determination  can  be 
made. 

First,  there  must  be  injury,  or  likeli¬ 
hood  of  injury,  to  an  industry  in  the 
United  States,  or  an  industry  in  the 
United  States  must  be  prevented  from 
being  established.2  Second,  such  injury, 
or  likelihood  of  injury,  must  be  by  “rea¬ 
son  of”  the  importation  into  the  United 
States  of  the  class  or  kind  of  foreign 
merchandise  the  Secretary  of  the  Treas¬ 
ury  determined  is  being,  or  is  likely  to  be, 
sold  at  less  than  fair  value  (LTFV) . 

In  our  judgment,  both  of  the  afore¬ 
mentioned  conditions  are  satisfied  in  the 
instant  case.  Accordingly,  for  the  reasons 
set  forth  below,  we  have  determined  that 
an  industry  in  the  United  States  is  being 
or  is  likely  to  be  injured  by  reason  of 
imports  of  Canadian  bleached  hardwood 
kraft  pulp  sold  at  LTFV. 

Description  of  the  product.  Bleached 
hardwood  kraft  pulp,  made  from  hard¬ 
wood  (deciduous)  by  the  chemical  sul¬ 
phate  (kraft)  process,  is  a  relatively 
short-fibered  pulp  used  chiefly  in  the 
production  of  fine  printing  and  writing 
papers  in  which  cleanliness,  brightness, 
softness,  and  good  formation  are  more 
important  requirements  than  strength; 
it  is  also  used  in  the  manufacture  of  ab¬ 
sorbent  tissue  paper.  Bleached  hardwood 
kraft  pulp  is  usually  sold  at  a  delivered 


*  Chairman  Bedell  and  Commissioners 
Leonard  and  Moore  determined  in  the  affirm¬ 
ative;  Vice  Chairman  Parker  and  Commis¬ 
sioners  Young  and  Ablondl  determined  In 
the  negative.  Pursuant  to  section  201(a)  of 
the  Antidumping  Act,  1921,  as  amended,  the 
Commission  Is  deemed  to  have  made  an  af¬ 
firmative  determination  when  the  Commis¬ 
sioners  voting  are  equally  divided. 

*  Prevention  of  establishment  of  an  indus¬ 
try  Is  not  an  issue  in  this  investigation. 


price,  with  freight  allowed.  Although 
shipments  to  distances  more  than  1,000 
miles  are  not  unusual,  most  shipments 
tend  to  be  confined  to  less  than  1,000 
miles. 

Industry.  The  industry  in  the  United 
States  which  we  have  determined  to  be 
injured  or  likely  to  be  injured  consists 
of  approximately  30  firms  operating  some 
56  establishments  in  which  bleached 
hardwood  kraft  pulp  is  produced.  Do¬ 
mestic  production  of  the  subject  product 
involves  two  elements— captive  produc¬ 
tion  and  production  for  the  market.  Most 
U.S.  production  is  captive — that  is,  the 
majority  of  domestic  production  is  fur¬ 
ther  processed  in  the  producer’s  mill  into 
paper  and  paperboard.  However,  the  por¬ 
tion  sold  on  the  open  market  is  in  direct 
competition  with  LTFV  imports  from 
Canada  and  represents  an  important 
source  of  revenue,  especially  during  pe¬ 
riods  of  soft  demand.  Although  the  in¬ 
dustry  is  nationwide,  the  firms  located  in 
the  northeast  region,  constituting  a  com¬ 
petitive  market  area,  suffered  irreparable 
financial  hardship  by  reason  of  sales  of 
LTFV  imports  from  Canada. 

Impact  of  LTFV  sales  on  the  U.S.  in¬ 
dustry.  Sales  of  the  subject  product  from 
Canada  tend  to  be  concentrated  in  the 
Northeast  and  North  Central  parts  of  the 
United  States.  Almost  all  of  the  imports 
sold  at  LTFV  were  consumed  in  those 
regions. 

The  effect  of  the  LTFV  imports  was 
felt  most  severely  by  those  pulp  producers 
located  in  the  Northeast  whose  output 
consists,  to  a  large  extent,  of  market 
pulp.  There  the  price  discrimination 
practiced  by  one  Canadian  LTFV  sup¬ 
plier  was  so  great  that  its  exfactory  price 
was  often  less  than  $100  per  short  ton, 
far  below  what  is  considered  “normal” 
in  the  trade.  Such  unfair  pricing  by  that 
particular  supplier  forced  prices  down  to 
an  unprofitable  level  of  $110  per  short 
ton,  causing  the  loss  of  a  substantial  vol¬ 
ume  of  sales  to  certain  Northeastern 
producers.  Confronted  with  such  unfair 
competition,  those  domestic  producers 
had  little  choice  but  to  reduce  sharply 
their  prices  to  avoid  the  loss  of  the  do¬ 
mestic  market.  In  spite  of  efforts  to  meet 
such  competition,  domestic  producers 
suffered  financial  adversity  which 
stemmed  directly  from  depressed  prices 
and  lost  sales  caused  by  LTFV  imports 
from  Canada.  This  injury  to  Northeast¬ 
ern  producers  constitutes  an  injury  to  an 
industry  in  the  United  States  within  the 
meaning  of  the  Antidumping  Act.1 

Likelihood  of  injury.  The  evidence  in 
this  case  indicates  clearly  that  domestic 
producers  are  not  only  being  injured  by 
the  Canadian  LTFV  imports  but  also  are 
likely  to  be  Injured  in  the  future. 

According  to  data  made  available  to 
the  Commission,  the  inventory  of  one 
Canadian  producer  supplying  the  North- 


1  See,  e.g.,  the  determinations  of  the  Com¬ 
mission  in:  Steel  Bars,  Reinforcing  Bars,  and 
Shapes  from  Australia,  AA1921-62  (1970); 
Carbon  Steel  Bars  and  Shapes  from  Canada, 
AA1921-39  (1964);  Steel  Reinforcing  Bars 
from  Canada,  AA1921-33  (1964). 


east  market  is  growing  and  is  currently 
equivalent  to  approximately  2  or  3 
months’  demand  in  that  market.  That 
particular  mill  has  often  in  the  past  sold 
at  a  discount,  determined  by  the  Treas¬ 
ury  to  be  at  LTFV,  in  the  Northeast 
market.  Although  that  firm’s  primary 
market  is  allegedly  Europe,  it  is  our  judg¬ 
ment  that  the  size  of  these  inventories 
in  conjunction  with  the  convenience  of 
selling  to  the  United  States  market  could 
well  prove  conducive  to  continued  in¬ 
jurious  LTFV  sales  especially  during  pe¬ 
riods  of  slack  world  demand.  Conse¬ 
quently,  we  believe  that  there  is  a  real 
likelihood  of  injury  to  an  industry  in  the 
United  States  by  reason  of  the  LTFV 
imports. 

Conclusion.  Based  upon  the  aforemen¬ 
tioned  evidence  of  injury  to  U.S.  pro¬ 
ducers  in  the  Northeast  region  and  evi¬ 
dence  of  the  probability  of  future 
injury,  we  conclude  that  an  industry  in 
the  United  States  is  being  injured  or  is 
likely  to  be  Injured  by  reason  of  the 
importation  of  bleached  hardwood  kraft 
pulp  from  Canada  which  is  being,  or  is 
likely  to  be,  sold  at  less  than  fair  value. 

Statement  of  Reasons  for  Negative  De¬ 
termination  of  Vice  Chairman  Parker 

and  Commissioner  Young1 

In  our  opinion  an  industry  in  the 
United  States  is  not  being  injured  nor  is 
likely  to  be  injured,  nor  is  prevented 
from  being  established,  by  reason  of  im¬ 
ports  of  northern  bleached  hardwood 
kraft  pulp  from  Canada  found  by  the 
Secretary  of  the  Treasury  to  be,  or  likely 
to  be,  sold  at  less  than  fair  value  (LTFV) . 

Description  of  product.  Bleached  hard¬ 
wood  kraft  pulp  is  made  entirely  from 
hardwood  (deciduous)  species  by  the 
chemical  sulphate  (or  kraft)  process.  The 
quality  of  the  pulp  may  vary  consider¬ 
ably  according  to  the  types  of  pulpwood 
used,  the  degree  of  brightness  (white¬ 
ness)  obtained,  and  other  physical  char¬ 
acteristics.  Bleached  hardwood  kraft 
pulp  is  relatively  short  fibered  and  is 
normally  low  in  strength;  it  is  used  in 
papers  where  cleanliness,  brightness, 
softness,  and  good  formation  are  the 
important  factors  rather  than  strength. 

Northern  bleached  hardwood  kraft 
pulp  from  Canada  is  of  the  same  kind  as 
is  produced  in  the  northern  region  of 
the  United  States.  Both  are  usually  made 
from  the  same  species  of  wood,  namely, 
beech,  maple,  and  poplar.  Bleached  hard¬ 
wood  kraft  pulp  produced  in  the  southern 
region  of  the  United  States  is  derived 
mostly  from  gum  or  oak  species  of  wood. 
The  hardwood  pulp  from  the  southern 
region  is  readily  interchangeable  with 
northern  bleached  kraft  pulp  in  making 
certain  papers  such  as  tissue  paper  but 
not  for  all  papers.  It  can  be  utilized  in 
many  instances,  however,  for  the  same 
uses  as  the  northern  type  by  certain  ad¬ 
ditional  manufacturing  operations. 

Some  of  the  pulp  Imported  from  Can¬ 
ada  determined  to  have  been  sold  at 
LTFV  was  an  “offgrade”  pulp  which  is 


1  Commissioner  Ablondl  concurs  In  the 
result. 
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inferior  in  quality  and  specification  to 
“prime  grade’’  pulp.  It  was  characterized 
by  such  elements  as  excessive  dirt  or 
foreign  matter,  discoloration,  lack  of 
brightness,  and  weakness  in  strength, 
the  quality  shortcomings  inherent  in 
startup  production  of  a  new  pulp  mill. 
Such  off  grade  pulp  is  readily  inter¬ 
changeable  with  prime  grade  for  some 
papers;  in  most  instances,  however,  it 
has  to  be  further  processed  before  it  can 
be  used.  Offgrade  pulp  is  an  accidental 
or  undesired  result  of  a  manufacturing 
operation  intended  to  produce  prime 
pulp.  It  is  generally  sold  at  a  lesser  price 
than  the  prime  product. 

The  industry.  This  investigation  was 
aimed  principally  at  the  industry  which 
consists  of  all  those  facilities  in  the 
United  States  manufacturing  hardwood 
kraft  pulp.  There  were  some  30  com¬ 
panies  in  the  United  States  producing 
bleached  hardwood  kraft  pulp  in  1971, 
operating  in  56  individual  establishments 
which  varied  in  production  from  less 
than  100  tons  to  over  1,200  tons  per  day. 
These  establishments  were  located  in  the 
following  areas  of  the  United  States: 
Eleven  in  the  Northeast,  five  in  the  North 
Central,  five  in  the  West,  and  35  in  the 
South. 

Some  pulp  manufacturing  facilities 
produce  all  their  pulp  primarily  for  their 
own  papermaking  while  others  usually 
sell  some  or  all  of  their  pulp  on  the  open 
market.  Of  the  56  establishments  in  the 
United  States,  33  ordinarily  use  most  of 
the  pulp  they  manufacture  in  their  own 
papermaking  operations.  The  remaining 
establishments,  as  a  general  practice, 
produce  pulp  for  sale  in  the  open  market 
as  well  as  for  their  own  needs.  When  the 
demand  for  paper  declines  and  inte¬ 
grated  mills  have  less  need  for  pulp  in 
their  own  operations,  they  offer  the  ex¬ 
cess  production  on  the  open  market.  If 
the  integrated  establishments  require  a 
larger  quantity  of  pulp  than  they  pro¬ 
duce  to  satisfy  their  demand  for  paper, 
they  purchase  pulp  from  other  pulp 
producers. 

The  evidence  of  record  in  this  investi¬ 
gation  shows  that  all  geographical  areas 
of  production  of  bleached  hardwood  pulp 
in  the  United  States  not  only  sell  such 
pulp  within  their  particular  area  but  to 
the  other  areas  as  well.  Even  though 
Canadian  hardwood  pulp  is  principally 
marketed  into  the  northeast  and  north- 
central  areas,  there  are  indications  that 
some  is  sold  to  the  other  two  areas. 

No  injury  from  import  penetration. 
Domestic  consumption  of  pulp  rose  fairly 
steadily  from  3.8  million  tons  in  1967  to 
4.9  million  tons  in  1971.  Consumption  in 
the  first  6  months  of  1972  totaled  2.7 
million  tons  compared  to  2.5  million  tons 
in  the  like  period  in  1971.  On  the  other 
hand,  imports  of  bleached  hardwood 
kraft  pulp  during  the  period  January 
1967  to  June  1972  were  quite  small  rela¬ 
tive  to  U.S.  consumption,  averaging  about 
5  percent  or  less  annually  except  in  1969 
when  such  imports  amounted  to  slightly 
more  than  6  percent  of  consumption. 
Canada  was  the  major  import  source  and 


during  1971  it  was  the  only  foreign  sup¬ 
plier.  The  Canadian  product  has  tradi¬ 
tionally  filled  only  a  small  part  of  the 
U.S.  demand  for  pulp  and  during  no  one 
year  has  there  been  a  dramatic  rise  in 
the  Canadian  share  of  the  U.S.  market. 
Although  substantial  sales  are  made  in 
the  U.S.  market,  the  Canadian  producers 
are  geared  to  exporting  to  other  coun¬ 
tries,  particularly  in  Europe. 

Price  comparisons.  Sales  to  the  U.S. 
market  of  northern  bleached  hardwood 
pulp  from  Canada  were  investigated  by 
the  Treasury  Department  for  the  period 
from  May  1,  1971  to  October  31,  1971. 
A  substantial  percentage  of  the  investi¬ 
gated  sales  to  the  United  States,  were 
determined  to  be  at  fair  value.  Informa¬ 
tion  developed  by  the  Commission  in  this 
investigation  indicates  that  in  the  vast 
majority  of  Canadian  sales  to  the  United 
States,  the  price  of  Canadian  pulp  ex¬ 
ported  to  this  country  was  equivalent  to 
or  higher  than  the  price  of  comparable 
U.S.-produced  pulp.  This  was  true  even 
in  instances  when  the  price  of  the  ex¬ 
ported  Canadian  pulp  was  lower  than 
the  price  realized  for  pulp  sold  at  home 
(i.e.,  sold  at  less  than  fair  value) .  In  the 
very  few  instances  in  which  the  price  of 
Canadian  pulp  was  lower  than  that  of 
U.S.  pulp  of  comparable  quality,  the  dif¬ 
ference  was  minor  and  short-lived. 

The  one  Canadian  firm  which  sold  at 
LTFV  prices  and  in  a  few  isolated  in¬ 
stances  undersold  domestic  firms  in 
1971,  was  a  firm  which  had  begun  pro¬ 
duction  in  the  latter  part  of  1970.  This 
Canadian  firm  in  1971  was  still  trying 
to  perfect  the  quality  of  its  product  and 
was  in  fact  selling  an  offgrade  product 
in  the  isolated  instances  when  it  under¬ 
sold  domestic  producers.  It  is  customary 
in  the  trade  in  the  United  States  to 
offer  offgrade  pulp  at  a  lesser  price  than 
the  prime  grade.  Two-thirds  of  the  sales 
of  the  particular  Canadian  producer  to 
the  United  States  during  the  period  of 
Treasury’s  investigation  was  offgrade 
pulp.  The  new  Canadian  mill  underwent 
the  typical  difficulties  of- a  new  mill  in 
standardizing  quality  and  in  obtaining 
acceptance  of  its  product  on  the  market. 

No  injury  due  to  loss  of  sales.  The  only 
allegation  of  loss  of  sales  and  injury  on 
the  part  of  all  the  domestic  producers 
by  reason  of  LTFV  sales  of  bleached 
hardwood  pulp  from  Canada  was  made 
by  the  complainant  producer  in  this 
case.  This  producer  was  the  principal 
competitor  of  the  Canadian  firm  whose 
sales  at  LTFV  undersold  it  in  a  few  iso¬ 
lated  instances.  Assuming  that  this 
single  U.S.  firm  did  not  make  some  rela¬ 
tively  small  sales  which  it  might  have 
made  had  there  been  no  competition  at 
LTFV  prices,  this  would  not  in  our  opin¬ 
ion  constitute  injury  to  the  U.S.  industry 
within  the  meaning  of  the  antidumping 
statute.  Such  assumed  minor  loss  of 
business  by  one  U.S.  firm  in  the  north¬ 
east  area,  if  indeed  it  could  be  attributed 
to  LTFV  sales,  would  not  in  our  opinion 
constitute  injury  even  if  such  area  were 
to  be  considered  a  separate  geographical 
market  area. 


The  year  of  1971  was  a  depressed  year 
for  the  pulp  industry,  not  only  in  the 
United  States  but  worldwide.  In  that 
year  the  exports  of  bleached  hardwood 
pulp  from  the  United  States  dropped  by 
about  283,000  tons  from  the  previous 
year.  Worldwide,  as  well  as  in  the  United 
States  and  Canada  the  pulp  industry  was 
in  a  period  of  recession.  The  southern 
producing  area  of  the  United  States  was 
particularly  hard  hit  by  the  loss  of  ex¬ 
port  sales  to  Europe.  Domestic  produc¬ 
tion  fell  from  5.2  million  tons  to  5  mil¬ 
lion  tons  in  the  year  exports  dropped  off. 
In  an  attempt  to  alleviate  the  effects 
of  the  drop  in  the  export  market,  the 
southern  producers  made  efforts  to  in¬ 
crease  sales  in  the  other  geographic 
areas.  Prices  which  had  been  trending 
downward  in  1970  continued  to  decline 
early  in  1971  prior  to  any  offers  by  Ca¬ 
nadian  producers  to  customers  of  the 
complainant.  The  general  decline  of  do¬ 
mestic  prices  was  caused  by  general  mar¬ 
ket  conditions  and  not  by  the  Canadian 
sales  at  LTFV. 

Financial  experience.  The  extent  of 
the  alleged  loss,  by  reason  of  LTFV  im¬ 
ports,  to  the  complainant  in  1971  is  not 
substantiated  by  its  profit-and-loss 
statements.  The  complainant  compared 
favorably  with  the  rest  of  the  industry — 
which  was  suffering  from  an  economic 
recession.  For  each  of  3  years,  1969-71, 
the  complainant’s  ratio  of  net  profit  to 
total  net  sales  on  its  pulp  operations 
approached  or  substantially  exceeded 
the  average  of  that  reported  to  the  Com¬ 
mission  by  the  other  firms.  (In  fact  its 
profit  in  1971  was  higher  than  that  en¬ 
joyed  by  more  than  half  of  the  report¬ 
ing  firms.)  The  complainant  is  the  only 
firm  which  has  attributed  its  profit  de¬ 
cline  to  Canadian  dumping  of  pulp. 

Market  outlook  for  bleached  hard¬ 
wood  pulp.  The  down-turn  in  the  world¬ 
wide  demand  for  pulp  has  been  reversed, 
consumption  has  increased  during  1972, 
and  the  European  market  is  requiring 
additional  quantities  of  pulp.  Prices 
have  increased  on  the  domestic  market 
and  the  1971  recession  has  been  reversed. 
The  future  demand  for  bleached  hard¬ 
wood  pulp  both  in  the  United  States  and 
in  the  European  market  appears  to  be 
very  good.  There  is  no  indication  that  the 
Canadian  producers  in  view  of  changed 
economic  conditions  are  likely  to  resort 
to  cutthroat  sales  in  the  United  States 
market  in  the  future.  The  one  Canadian 
producer  which  had  entered  the  U.S. 
market  in  1971  is  believed  to  be  primarily 
oriented  to  the  European  market. 

Conclusion.  In  view  of  the  above  it  is 
our  determination  that  an  industry  in 
the  United  States  is  not  being  injured 
nor  is  likely  to  be  injured,  nor  is  pre¬ 
vented  from  being  established,  by 
reason  of  imports  of  northern  bleached 
hardwood  kraft  pulp  from  Canada. 

By  order  of  the  Commission. 

[seal]  Kennlih  R.  Mason, 

Seeretary. 

[FR  Doc.73-103  Filed  l-2-73;8:45  am] 
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[AA1921-106/108] 

PERCHLORETHYLENE  FROM  ITALY, 
JAPAN,  AND  FRANCE 

Determination  of  No  Injury  or 
Likelihood  Thereof 

December  27,  1972. 

The  Treasury  Department  advised  the 
Tariff  Commission  on  September  27, 
1972,  and  October  12, 1972,  that  perchlor- 
ethylene,  including  technical  grade 
perchlorethylene  and  purified  grade 
perchlorethylene,  from  Italy.  Japan,  and 
Prance  Is  being,  or  is  likely  to  be  sold  at 
less  than  fair  value  within  the  meaning 
of  the  Antidumping  Act,  1921,  as  amend¬ 
ed.  In  accordance  with  the  requirements 
of  section  201(a)  of  the  Antidumping  Act 
<19  U.S.C.  160(a)),  the  Tariff  Commis¬ 
sion  instituted  Joint  investigations  No6. 
AA1921-106/108  to  determine  whether  an 
industry  in  the  United  States  is  being, 
or  is  likely  to  be,  injured,  or  is  prevented 
from  being  established,  by  reason  of  the 
importation  of  such  merchandise  into 
the  United  States. 

Notice  of  the  institution  of  the  investi¬ 
gations  and  of  a  hearing  to  be  held  in 
connection  therewith  was  published  in 
the  Federal  Register  of  October  25, 
1972  (37  F.R.  22828).  A  public  hearing 
was  held  on  November  2,  1972. 

In  arriving  at  its  determinations,  the 
Commission  gave  due  consideration  to 
all  written  submissions  from  interested 
parties,  evidence  adduced  at  the  hear¬ 
ing,  and  all  factual  Information  ob¬ 
tained  by  the  Commission’s  staff  from 
questionnaires,  personal  interviews,  and 
other  sources. 

On  the  basis  of  the  joint  investigations, 
the  Commission 1  has  determined  that 
an  Industry  in  the  United  States  is  not 
being  or  is  not  likely  to  be  injured,  or  is 
not  prevented  from  being  established,  by 
reason  of  the  importation  of  perchlor¬ 
ethylene,  including  technical  grade 
perchlorethylene  and  purified  grade  per¬ 
chlorethylene,  from  Italy,  Japan,  and 
France,  sold  at  less  than  fair  value 
within  the  meaning  of  the  Antidumping 
Act,  1921,  as  amended. 

Statement  or  Reasons  1 

The  Antidumping  Act,  1921,  Imposes 
two  conditions  which  must  be  satisfied 
before  an  affirmative  determination  can 
be  made.  First,  there  must  be  Injury  or 
likelihood  of  injury  to  an  industry  in  the 
United  States,  or  an  industry  in  the 
United  States  must  be  prevented  from 
being  established.  Second,  such  Injury 
(or  likelihood  of  injury  or  prevention  of 
establishment)  must  be  “by  reason  of” 
the  importation  into  the  United  States 
of  the  class  or  kind  of  foreign  merchan¬ 
dise  the  Secretary  of  the  Treasury  has 
determined  is  being,  or  is  likely  to  be,  sold 
at  less  than  fair  value  (LTFV). 

In  our  judgment  neither  of  the  afore¬ 
mentioned  conditions  is  satisfied  in  the 
Instant  case.  Accordingly,  we  have  made 


1  Commissioner  Young  did  not  participate 
In  the  decision. 

1  Commissioner  Ablondl  concurs  In  the 
result. 


a  negative  determinaiton.  In  arriving  at 
our  determinations  we  gave  considera¬ 
tion  to  the  sale  of  LTFV  imports  from  the 
three  countries — Italy,  Japan  and 
France — individually  or  collectively,  de¬ 
pending  upon  the  interpretation  given 
the  statute  by  individual  Commissioners. 

The  industry.  In  the  case,  the  domestic 
industry  most  likely  to  have  been  injured 
by  LTFV  imports  (if  any  were)  consists 
of  those  facilities  in  the  United  States 
devoted  to  the  production  of  perchloro- 
ethylene.  Within  the  past  year,  perchlo- 
roethylene  has  been  manufactured  by 
nine  companies,  the  four  largest  of  which 
accounted  for  about  three-fourths  of 
production. 

Domestic  oversupply  and  price  depres¬ 
sion.  Any  price  depression  that  has  af¬ 
flicted  the  domestic  perchloroethylene 
market  in  recent  years  has  not  been  in 
response  to  imports  but  rather  a  reaction 
to  an  oversupply  in  the  U.S.  market 
caused  principally  by  domestic  overpro¬ 
duction.  Perchloroethylene  is  a  large  vol¬ 
ume,  low-cost  chemical  used  principally 
as  a  dry-cleaning  solvent.  Its  price  de¬ 
pends  largely  upon  the  cost  and  availa¬ 
bility  of  raw  materials.  It  is  made  pri¬ 
marily  from  chlorine,  which  is  produced 
concurrently  with  caustic  soda.  When  the 
demand  for  caustic  soda  is  brisk,  as  it 
has  been  in  recent  years,  large  amounts 
of  caustic  soda  are  produced.  This  ne¬ 
cessitates  an  increase  in  th  production  of 
chlorine,  even  though  the  demand  for 
chlorine  may  not  have  kept  pace  with 
that  for  caustic  soda.  This  causes  an 
excess  of  chlorine  which  is  effectively 
utilized  by  conversion  to  perchloroethyl¬ 
ene.  The  end  result  is  a  supply  of  perchlo¬ 
roethylene  which  at  times  exceeds  de¬ 
mand  and  causes  prices  to  decrease.  Such 
a  situation  has  been  generally  prevalent 
in  the  United  States  in  the  past  several 
years. 

Lost  sales.  The  Commission  investi¬ 
gated  several  allegations  of  Injury  in  the 
form  of  sales  lost  by  US.  producers  to 
LTFV  imports,  but  no  evidence  was  found 
that  would  substantiate  these  allegations. 
Some  sales,  claimed  to  have  been  lost, 
were  lost  to  other  domestic  producers, 
not  to  imports.  In  the  prime  example,  in¬ 
volving  a  large  New  York  distributor,  a 
domestic  producer  alleged  that  sales  were 
lost  to  imports  from  France  when  in  fact 
they  were  lost  to  another  domestic  pro¬ 
ducer. 

Exits  from  the  U.S.  industry.  We  be¬ 
lieve  the  recent  exits  from  the  U.S.  in¬ 
dustry  by  two  domestic  producers  to  have 
been  the  direct  result  of  outmoded  tech¬ 
nology  rather  than  competition  from 
LTFV  imports.  Both  of  the  facilities  that 
discontinued  operations  used  carbide 
acetylene,  a  raw  material  which  was  too 
expensive  to  allow  effective  competition 
with  perchloroethylene  made  from  the 
cheaper  raw  materials  used  by  most  do¬ 
mestic  and  foreign  producers.  It  is  worth 
noting  that  one  of  the  two  producers  that 
discontinued  production  will  again  pro¬ 
duce  perchloroethylene  beginning  in  late 
1973  at  a  new  plant  in  Texas.  This  plant 
will  use  modem  technology  based  on  a 
low  cost  raw  material. 


Expansion  of  domestic  industry.  De¬ 
spite  claims  of  injury  by  Diamond  Sham¬ 
rock  and  Detrex,  the  U.S.  perchloro¬ 
ethylene  industry  is  expanding.  Current 
annual  capacity  of  roughly  1  billion 
pounds  is  expected  to  increase  to  1.3  bil¬ 
lion  pounds  by  the  end  of  1973.  Produc¬ 
tion  increased  at  an  average  annual  rate 
of  about  7.2  percent  during  the  period 
1967-71,  and  production  for  the  first  9 
months  of  1972  was  nearly  7  percent 
ahead  of  production  for  the  same  period 
of  1971.  Further,  industrywide  profits  on 
perchloroethylene  operations  increased 
in  both  1970  and  1971. 

U.S.  exports.  U.S.  exports  have  ex¬ 
ceeded  imports  every  year  since  1968.  In 

1971,  U.S.  exports  were  almost  triple  im¬ 
ports  and  were  more  than  half  again  as 
large  as  the  combined  exports  of  per¬ 
chlorethylene  from  Italy,  Japan,  and 
France.  We  view  these  facts  as  an  indi¬ 
cation  of  the  competitive  strength  of  the 
U.S.  perchlorethylene  industry  in  re¬ 
cent  years. 

Conclusion.  In  light  of  increasing  prof¬ 
itability,  expanding  production  in  the 
U.S.  industry,  and  the  absence  of  any  sig¬ 
nificant  evidence  showing  that  sales  at 
less  than  fair  value  of  perchlorethylene 
imported  from  Italy,  Japan,  and  France 
have  had  an  adverse  impact  on  sales  and 
prices  in  the  UJ3.  market,  we  have  made 
a  negative  determination. 

By  order  of  the  Commission. 

(seal]  Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.73-104  Filed  1-2-73:8:46  am] 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

[Secretary  of  Labor’s  Order  38-72] 

BENEFITS  REVIEW  BOARD 
Notice  of  Establishment 

1.  Purpose.  To  provide  for  the  opera¬ 
tion  of  the  Benefits  Review  Board  within 
the  Department  of  Labor. 

2.  Establishment  of  the  Board.  By 
Public  Law  92-576,  86  Stat.  1251,  in  an 
amendment  made  to  section  21  of  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  921),  there 
is  ♦established  effective  November  26, 

1972,  a  Benefits  Review  Board  which 
shall  be  composed  of  three  members  ap¬ 
pointed  by  the  Secretary  of  Labor  from 
among  individuals  who  are  especially 
qualified  to  serve  on  such  Board.  Such 
Board  is  authorized  to  hear  and  deter¬ 
mine  appeals  raising  a  substantial  ques¬ 
tion  of  law  or  fact  taken  by  any  party 
in  interest  from  decisions  with  respect 
to  claims  for  compensation  or  benefits 
under  such  Act  and  its  extensions,  in¬ 
cluding  pneumoconiosis  disability  and 
death  claims  under  the  provisions  of  title 
IV  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  as  amended  which 
are  administered  by  the  Secretary  of 
Labor.  Provision  is  made  for  judicial  re¬ 
view  of  final  orders  of  the  Benefits  Re¬ 
view  Board  in  the  U.S.  courts  of  appeals. 
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3.  Organizational  placement.  As  pre¬ 
scribed  by  the  statute,  the  functions  of 
the  Benefits  Review  Board  are  quasi¬ 
judicial  in  nature  and  Involve  review  of 
decisions  made  in  the  course  of  the  ad¬ 
ministration  of  the  above  statutes  by  the 
Employment  Standards  Administration 
in  the  Department  of  Labor.  I  therefore 
find  it  appropriate  for  organizational 
purposes  to  place  the  Board  in  the  Office 
of  the  Under  Secretary  and  it  is  hereby 
established  in  that  Office,  which  shall 
be  responsible  for  providing  necessary 
funds,  personnel,  supplies,  equipment, 
and  records  services  for  the  Board. 

4.  Rules  and  regulations.  The  Under 
Secretary  may  promulgate  such  rules 
and  regulations  as  may  be  necessary  or 
appropriate  for  effective  operation  of  the 
Benefits  Review  Board  as  an  independent 
quasi -judicial  body  in  accordance  with 
the  provisions  of  the  statute.  Procedural 
rules  for  performance  by  the  Board  of 
Its  review  functions  and  for  ensuring  an 
adequate  record  for  any  judicial  review 
of  its  orders  shall  be  promulgated  by 
the  Benefits  Review  Board  wih  the  ap¬ 
proval  of  the  Under  Secretary.  Such  rules 
shall  incorporate  and  implement  the 
procedural  requirements  of  section  21(b) 
of  the  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act,  as  amended 
by  section  15  of  Public  Law  92-576. 

5.  Statutes  to  which  Board’s  jurisdic¬ 
tion  extends.  The  Board  is  authorized,  as 
provided  in  33  U.S.C.  921(b),  as  amended, 
to  hear  and  determine  appeals  raising  a 
substantial  question  of  law  or  fact  taken 
by  any  party  in  interest  from  decisions 
with  respect  to  claims  for  compensation 
or  benefits  arising  under: 

(1)  The  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act,  33  U.S.C. 
901  etseq.*, 

(2)  The  Defense  Base  Act,  42  U.S.C. 
1651  et  seq.; 

(3)  The  District  of  Columbia  Work¬ 
men’s  Compensation  Act,  36  D.C.  Code 
501  et  seq.: 

(4)  The  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331; 

(5)  The  Nonappropriated  Fund  Instru¬ 
mentalities  Act,  5  U.S.C.  8171  et  seq.; 

(6)  Title  IV,  section  415  and  Part  C, 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act,  83  Stat.  742,  as  amended  by 
the  Black  Lung  Benefits  Act  of  1972,  86 
Stat.  150. 

6.  Time  for  appeal  to  the  Board.  Notice 
of  appeal  must  be  filed  within  30  days  of 
the  date  the  decision  or  order  being  ap¬ 
pealed  from  is  filed  in  the  office  of  a 
deputy  commissioner  (33  U.S.C.  921(a)). 
Such  notice  of  appeal  shall  be  in  writing 
and  contain  the  names  of  the  parties, 
docket  or  case  number,  and  the  date  of 
the  decision  or  order  appealed  from. 

7.  Voting.  For  the  purpose  of  carrying 
out  its  functions,  two  members  of  the 
Board  shall  constitute  a  quorum  and 
official  action  can  be  taken  only  on  the 
affirmative  vote  of  at  least  two  members. 

8.  Representation  before  the  Board.  On 
any  Issues  requiring  representation  of 
the  Secretary,  the  Director,  Office  of 


Workmen’s  Compensation  Programs,  a 
deputy  commissioner,  or  an  administra¬ 
tive  law  judge  before  the  Board,  such 
representation  shall  be  provided  by  at¬ 
torney’s  designated  by  the  Solicitor. 
Representation  of  all  other  persons  be¬ 
fore  the  Board  shall  be  as  provided  for 
by  statute  or  by  the  rules  of  practice  and 
procedure  promulgated  under  paragraph 
4  of  this  order. 

9.  Representation  of  Board  in  court 
proceedings.  Except  in  proceedings  in  the 
Supreme  Court  of  the  United  States,  any 
representation  of  the  Benefits  Review 
Board  in  court  proceedings  shall  be  by 
attorneys  provided  by  the  Solicitor  of 
Labor. 

10.  Location  of  Board’s  proceedings. 
The  Board  shall  hold  its  proceedings  in 
Washington,  D.C.,  unless  for  good  cause 
the  Board  orders  that  proceedings  in  a 
particular  matter  be  held  in  another 
location. 

11.  Effective  date.  This  order  is  effec¬ 
tive  on  November  26, 1972. 

Signed  at  Washington,  D.C.,  this  21st 
day  of  December  1972. 

J.  D.  Hodgson, 
Secretary  of  Labor. 

[FR  Doc.73-30  Filed  1-2-73:8:45  am] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  145] 

ASSIGNMENT  OF  HEARINGS 

December  26,  1972. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation,  or  oral  argument  ap¬ 
pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri¬ 
ate  steps  to  insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 
No  amendments  will  be  entertained  after 
the  date  of  this  publication. 

AB-6  Sub  3,  Burlington  Northern  Inc., 
abandonment  between  Grant  City  and  Al¬ 
bany  Junction,  Worth,  and  Gentry  Comi¬ 
ties.  Mo.,  now  assigned  January  15,  1973, 
at  Grant  City,  Mo.,  wlU  be  held  at  the 
city  hall,  101  West  Third  Street. 
MC-F-11563,  Rosa  Truck  lines,  Inc. — Pur¬ 
chase  (portion) — Robert  Foltz,  now  as¬ 
signed  January  18,  1973,  MC-F-11315,  Best- 
Way  Frozen  Express,  Inc. — Purchase — Re¬ 
frigerated  Foods  Line,  Inc.,  MC-F-11576, 
Robco  Transportation,  Inc. — Purchase — 
Best-Way  Frozen  Express,  Inc.,  and  Meat 
Packers  Express,  Inc.,  and  MO  136788, 
Robco  Transportation,  Inc.,  now  assigned 
January  22,  1973,  at  Kansas  City,  Mo.,  will 
be  held  in  Room  609,  Old  Federal  Building, 
911  Walnut  Street. 


MO  66886  Sub  30.  Belger  Cartage  Service,  Inc., 
now  assigned  January  15,  1973,  at  Kansas 
City,  Mo.,  wUl  be  held  In  Room  609,  Old 
Federal  Building,  911  Walnut  Street. 

MO  66886  Sub  32,  Belger  Cartage  Service,  Inc., 
now  assigned  January  19,  1973,  at  Kansas 
City,  Mo.,  will  be  held  in  Room  148A,  New 
Federal  Building,  601  East  12th  Street. 

MC  61231  Sub  69,  Ace  Lines,  Iqc.,  now  as¬ 
signed  January  22,  1973,  at  Kansas  City, 
Mo.,  will  be  held  in  Room  114,  New  Fed¬ 
eral  Building,  601  East  12th  Street. 

MC  113459  Sub  71,  H.  J.  Jeffries  Truck  Line, 
Inc.,  now  assigned  January  18,  1973,  MC 
66886  Sub  31,  Belger  Cartage  Service,  Inc., 
now  assigned  January  23,  1973,  MC  119657 
Sub  16,  George  Transit  Line,  Inc.,  now 
assigned  January  24,  1973,  and  MC  136052 
Sub  2,  Security  Carriers,  Inc.,  contract  car¬ 
rier  application,  now  assigned  January  26, 
1973,  at  Kansas  City,  Mo.,  will  be  held  in 
Room  303,  Old  Federal  Building.  911 
Walnut  Street. 

MC  114211  Sub  170,  Warren  Transport,  Inc., 
MC  117557  Sub  16,  Matson,  Inc.,  now  as¬ 
signed  January  22,  1973,  and  MC  114457 
Sub  120,  Dart  Transit  Co.,  extension,  North- 
lake,  Ill.,  now  assigned  January  24,  1973,  at 
Chicago,  Ill.,  will  be  held  in  Room  1992, 
on  January  22,  1973.  and  in  Room  1630, 
on  January  24,  1973,  Everett  McKinley 
Dirksen  Building,  219  South  Dearborn 
Street,  Chicago,  IL. 

MC-F-11589,  Jim  Tiona,  Jr. — Purchase  (por¬ 
tion) — Monkem  Oo,  Inc.,  now  assigned 
January  29,  1973,  MC  42011  Sub  10,  D.  Q. 
Wise  &  Co.,  Inc.,  now  assigned  February  5, 
1973,  MC  35628  Sub  334,  Interstate  Motor 
Freight  System,  now  assigned  February  7, 
1973,  at  Kansas  City,  Mo.,  will  be  held  in 
Room  666,  New  Federal  Building,  601  East 
12  th  Street. 

MC  1263  Sub  16,  McCarty  Truck  Line,  Inc., 
now  assigned  January  29,  1973,  at  Kansas 
City,  Mo.,  will  be  held  in  Room  609,  Old 
Federal  Building,  911  Walnut  Street. 

MC136358,  John  S.  Badger,  common  carrier 
application,  and  MC  136362,  Bob  R.  Thrush, 
common  carrier  application,  now  assigned 
January  9,  1973,  at  Denver,  Colo.,  is  can¬ 
celed  and  the  applications  are  dismissed. 

MC— F-11666,  McLean  Trucking  Co. — Con¬ 
trol — Topeka  Motor  Freight,  Inc.  (Bruce  E. 
Yeakel,  trustee  in  bankruptcy),  now  as¬ 
signed  January  31,  1973,  at  Kansas  City, 
Mo.,  is  canceled  and  transferred  to  modified 
Procedure. 

MC  136917,  Red  Arrow  Corp.,  now  assigned 
February  26,  1973,  at  Jefferson  City,  Mo., 
is  canceled  and  application  is  dismissed. 

TsealT  Joseph  M.  Harrington, 

Acting  Secretary. 

(FR  Doc.73-21  Filed  1-2-73:8:45  am] 


FOURTH  SECTION  APPLICATION  FOR 
RELIEF 

December  26,  1972. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  In  accordance 
with  Rule  1100.40  of  the  general  rules  of 
practice  (49  CFR  1100.40)  and  filed 
within  15  days  from  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal 
Register. 

Long  and  Short  Haul 

FSA  No.  42594 — Resin  or  Plastic  Plasti¬ 
cizers  to  New  Jersey.  Filed  by  South¬ 
western  Freight  Bureau,  agent  (No. 
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B-373),  for  and  on  behalf  of  the 
Central  Railroad  Co.  of  New  Jersey  and 
other  rail  carriers  named  in  the  applica¬ 
tion.  Rates  on  resin  or  plastic  plasticizers, 
in  tank  carloads,  as  described  in  the 
application,  from  Bayport,  Tex.,  to  Bay¬ 
way,  Bayonne,  Carteret,  and  Elizabeth- 
port.  N.J. 

Grounds  for  relief :  Water  competition. 

Tariff — Supplement  248  to  Southwest¬ 
ern  Freight  Bureau,  agent,  tariff  ICC 
4834.  Rates  are  published  to  become  ef¬ 
fective  January  21,  1973. 

By  the  Commission. 

[seal]  Joseph  M.  Harrington, 

Acting  Secretary. 

[FR  Doc.73-22  Filed  l-2-73;8:45  am] 

[Notice  189] 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

Synopses  of  orders  entered  by  the 
Motor  Carrier  Board  of  the  Commission 
pursuant  to  sections  212(b),  206(a),  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act,  and  rules  and  regula¬ 
tions  prescribed  thereunder  (49  CFR 
Part  1132),  appear  below: 

Each  application  (except  as  otherwise 
specifically  noted)  filed  after  March  27, 
1972,  contains  a  statement  by  applicants 
that  there  will  be  no  significant  effect 
on  the  quality  of  the  human  environ¬ 
ment  resulting  from  approval  of  the  ap¬ 
plication.  As  provided  in  the  Commis¬ 
sion’s  special  rules  of  practice  any  inter¬ 
ested  person  may  file  a  petition  seeking 
reconsideration  of  the  following  num¬ 
bered  proceedings  within  20  days  from 
the  date  of  publication  of  this  notice. 
Pursuant  to  section  17(8)  of  the  Inter¬ 
state  Commerce  Act,  the  filing  of  such 
a  petition  will  postpone  the  effective  date 
of  the  order  in  that  proceeding  pending 
its  disposition.  The  matters  relied  upon 
by  petitioners  must  be  specified  in  their 
petitions  with  particularity. 

No.  MC-FC-74072.  By  order  of  Novem¬ 
ber  30,  1972,  the  Motor  Carrier  Board 
approved  the  transfer  to  Amos  G.  Gos- 
lin,  doing  business  as  Kickapoo  Truck¬ 
ing,  Horton,  Kans.,  of  the  operating 
rights  in  Certificates  Nos.  MC-10495  and 
MC-10495  (Sub-No.  2)  issued  August  14, 
1962  and  October  17,  1966,  respectively 
to  Ward  King,  doing  business  as  King 
Truck  Line,  Powhattan,  Kans.,  author¬ 
izing  the  transportation  of  various  com¬ 
modities  from,  to  and  between  specified 
points  and  areas  in  Kansas  and 
Missouri. 

[seal]  Joseph  M.  Harrington, 

Acting  Secretary. 

[FR  Doc.73-23  Filed  l-2-73;8:45  am] 

[Notice  146] 

ASSIGNMENT  OF  HEARINGS 

December  27,  1972. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation,  or  oral  argument  ap¬ 
pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as¬ 


signments  only  and  does  not  include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  reflected  in  the  official  docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appropri¬ 
ate  steps  to  insure  that  they  are  notified 
of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 
No  amendments  will  be  entertained  after 
the  date  of  this  publication. 

MC  129984  Sub  2,  Glenn  Peterson,  doing  busi¬ 
ness  as  Peterson  Transit,  now  assigned 
January  16,  1973,  at  Madison,  Wis.,  will  be 
held  In  room  416,  Hlllfarms  State  Office 
Building,  4802  Sheboygan  Avenue. 

MC  136428,  Evanston  Bus  Co.,  now  assigned 
hearing  January  22,  1973,  at  Chicago,  Ill., 
wUl  be  held  in  room  905A,  Federal  Build¬ 
ing,  536  South  Clark  Street. 

No.  35720,  American  Petroflna  Co.  of  Texas, 
et  al.  v.  Williams  Brothers  Pipe  Line  Co., 
et  al.,  hearing  continued  to  January  8, 
1973,  at  Washington,  D.C.,  in  the  offices 
of  the  Interstate  Commerce  Commission. 
MC-1 19777  Sub  208,  Ligon  Specialized  Hauler, 
Inc.,  now  assigned  January  15,  1973,  at 
Tampa,  Fla.,  wUl  be  held  at  the  Causeway 
Inn  Beach  Resort,  7627  West  Columbus 
Drive,  instead  of  in  room  412,  Federal 
BuUding,  500  Zack  Street. 

MC-136155  Sub  2,  Gay  Trucking  Co.,  Inc., 
now  assigned  January  10,  1973,  at  Atlanta, 
Ga..  is  postponed  indefinitely. 

MC— 42894,  Frank  M.  Herbert,  Inc.,  now  as¬ 
signed  January  15,  1973,  at  New  York,  N.Y., 
will  be  held  in  court  room  2,  U.S.  Customs 
Courthouse,  1  Federal  Plaza. 

MC-128218  Sub  6,  Jersey  Area  Food  Trans¬ 
port,  Inc.,  now  assigned  January  17,  1973, 
at  New  York,  N.Y.,  will  be  held  in  court 
room  2,  U.S.  Customs  Courthouse,  1  Fed¬ 
eral  Plaza. 

MC  116165  Sub  5,  Murray;  Hill  Llmoustaie 
Service  Ltd.,  continued  to  January  15,  1973, 
will  be  held  in  room  B-2231,  26  Federal 
Plaza,  New  York,  N.Y. 

[seal]  Joseph  M.  Harrington, 

Acting  Secretary. 

[FR  Doc.73-96  Filed  l-2-73;8:45  am] 


[Ex  Parte  241;  Rule  19,  Exemption  30] 

BESSEMER  AND  LAKE  ERIE  RAILROAD 
CO.  ET  AL. 

Exemption  Under  Mandatory  Car 
Service  Rules 

It  appearing,  that  there  has  been  a 
substantial  increase  in  the  movement  of 
grain  originating  at  stations  on  the  rail¬ 
roads  listed  in  list  (b)  herein;  that  box¬ 
car  supplies  available  to  these  railroads 
are  inadequate  to  meet  all  of  the  needs 
of  the  shippers  served  by  them;  that 
there  are  substantial  imbalances  in  the 
distribution  of  plain  boxcars  among  the 
various  railroads;  and  that  these  imbal¬ 
ances  are  interfering  with  the  timely 
movements  of  grain  originating  at  sta¬ 
tions  on  the  railroads  listed  in  list  (b) 
herein. 

It  is  ordered.  That  pursuant  to  the  au¬ 
thority  vested  in  me  by  Car  Service  Rule 
19,  plain  boxcars  described  in  the  Official 
Railway  Equipment  Register,  ICC  RER 
No.  385,  issued  by  W.  J.  Trezise,  or  suc¬ 
cessive  issues  thereof,  as  having  mechan¬ 


ical  designation  XM,  with  inside  length 
44  feet  6  inches  or  less  and  regardless  of 
door  width,  owned  by  the  railroads 
named  in  list  (a)  herein: 

List  (a) : 

Bessemer  and  Lake  Erie  Railroad  Co. 

Boston  and  Maine  Corp.,  Robert  W.  Meserve 
and  Charles  W.  Bartlett,  trustees. 

Central  of  Georgia  Railroad  Co. 

Louisville  and  Nashville  Railroad  Co. 

Penn  Central  Transportation  Co.,  George  P. 
Baker,  Richard  C.  Bond,  Jervis  Langdon, 
Jr.,  and  Willard  Wirtz,  trustees. 

Seaboard  Coast  Line  Railroad  Co. 

Southern  Pacific  Transportation  Co. 
Southern  Railway  Co. 

are  exempt  from  the  provisions  of  Car 
Service  Rules  1  and  2  when  used  for  the 
loading  of  grain  originating  at  stations 
on  any  of  the  railroads  named  in  list  (b) 
herein: 

List  (b) : 

The  Atchison,  Topeka  and  Santa  Fe  Railway 
Co. 

Burlington  Northern  Inc. 

The  Colorado  and  Southern  Railway  Co. 
Fort  Worth  and  Denver  Railway  Co. 
Chicago  &  Eastern  Illinois  Railroad  Co. 
Chicago  and  North  Western  Railway  Co. 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Co. 

Chicago,  Rock  Island  and  Pacific  Railroad 
Co. 

Illinois  Central  Gulf  Railroad  Co. 
Missouri-Kansas-Texas  Railroad  Co. 

Missouri  Pacific  Railroad  Co. 

Norfolk  and  Western  Railway  Co. 

(Lines  Connersvllle,  Indiana,  and  Mont¬ 
pelier,  Ohio,  and  west.  Including  sta¬ 
tions  on  line  between  Connersvllle  and 
Montpelier  via  New  Castle,  Muncie, 
Bluffton,  Kingsland,  Fort  Wayne,  and 
Butler,  Ind.) 

St.  Louis-San  Francisco  Railway  Co. 

Soo  Line  Railroad  Co. 

Union  Pacific  Railroad  Co. 

Effective  December  21,  1972. 

Expires  January  10,  1973. 

Issued  at  Washington,  D.C.,  Decem¬ 
ber  20,  1972. 

Interstate  Commerce 
Commission, 

[seal]  R.  D.  Pfahler, 

Agent. 

[FR  Doc.73-97  Filed  1-2-73;  8:45  am] 


[Rev.  S  O.  994;  I.C.C.  Order  78,  Arndt.  3] 

LONG  ISLAND  RAILROAD  CO. 

Rerouting  or  Diversion  of  Traffic 

Upon  further  consideration  of  ICC 
Order  No.  78  (the  Long  Island  Railroad 
Co.)  and  good  cause  appearing  therefor: 

It  is  ordered,  That: 

ICC  Order  No.  78  be,  and  it  is  hereby, 
amended  by  substituting  the  following 
paragraph  (g)  for  paragraph  (g) 
thereof : 

(g)  Expiration  date.  This  order  shall 
expire  at  11 :59  p.m.,  January'  5,  1973,  un¬ 
less  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered,  That  this  amend¬ 
ment  shall  become  effective  at 
11:59  p.m.,  December  22,  1972,  and  that 
this  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
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Car  Service  Division,  as  agent  of  all  rail¬ 
roads  subscribing  to  the  car  service  and 
car  hire  agreement  under  the  terms  of 
that  agreement,  and  upon  the  American 
Short  Line  Railroad  Association;  and 
that  it  be  filed  with  the  Director,  Office 
of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  Decem¬ 
ber  22, 1972. 

Interstate  Commerce 
Commission, 

[seal!  R.  D.  Pfahler, 

Agent. 

[FR  Doc .73-98  Filed  l-2-73;8:45  ami 


[Notice  174] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

December  26,  1972. 

The  following  are  notices  of  filing  of 
applications 1  for  temporary  authority 
under  section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
new  rules  of  Ex  Parte  No.  MC-67  (49 
CFR  1131)  published  in  the  Federal 
Register,  issue  of  April  27,  1965,  effec¬ 
tive  July  1,  1965.  These  rules  provide 
that  protests  to  the  granting  of  an  ap¬ 
plication  must  be  filed  with  the  field 
official  named  in  the  Federal  Register 
publication,  within  15  calendar  days 
after  the  date  of  notice  of  the  filing  of 
the  application  is  published  in  the  Fed¬ 
eral  Register.  One  copy  of  such  protests 
must  be  served  on  the  applicant,  or  its 
authorized  representative,  if  any,  and 
the  protests  must  certify  that  such  serv¬ 
ice  has  been  made.  The  protests  must 
be  specific  as  to  the  service  which  such 
protestant  can  and  will  offer,  and  must 
consist  of  a  signed  original  and  six  (6) 
copies. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  Office  of  the 
Secretary,  Interstate  Commerce  Com¬ 
mission,  Washington,  D.C.,  and  also  in 
field  office  to  which  protests  are  to  be 
transmitted. 

Motor  Carriers  of  Property 

No.  MC  26396  (Sub-No.  66  TA),  filed 
November  30, 1972.  Applicant:  POPELKA 
TRUCKING  CO.,  doing  business  as  THE 
WAGGONERS,  Post  Office  Box  990,  Liv¬ 
ingston,  MT  59047.  Applicant’s  repre¬ 
sentative:  Wayne  Waggoner  (same  ad¬ 
dress  as  above).  Authority  sought  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Lumber  and  lumber  products,  be¬ 
tween  the  ports  of  entry  and  boundary 
line  of  the  United  States  and  Canada,  in 
Idaho,  Montana,  and  Washington,  on  the 
one  hand,  and,  on  the  other,  points  in 
Wyoming,  Colorado,  North  Dakota, 
South  Dakota,  Wisconsin,  Minnesota, 
Utah,  Idaho,  Texas,  Oklahoma,  Kansas, 
Missouri,  Indiana,  Michigan,  Ohio,  and 


1  Except  as  otherwise  specifically  noted, 
each  applicant  states  that  there  will  be  no 
significant  effect  on  the  quality  of  the  hu¬ 
man  environment  resulting  from  approval 
of  its  application. 


Nebraska,  for  180  days.  Supporting  ship¬ 
pers:  Blue  Mountain  Forest  Products, 
Post  Office  Box  1303,  Missolua,  MT  59801; 
Slaughter  Brothers,  Inc.,  Dallas,  Tex., 
Northwest  Office,  Post  Office  Box  624, 
Kalispell,  MT  59901.  Send  protests  to: 
Paul  J.  Labane,  District  Supervisor,  Bu¬ 
reau  of  Operations,  Interstate  Commerce 
Commission,  Room  251,  U.S.  Post  Office 
Building,  Billings,  Mont.  59101. 

No.  MC  112617  (Sub-No.  303  TA),  filed 
December  13,  1972.  Applicant:  LIQUID 
TRANSPORTERS,  INC.,  Post  Office  Box 
21395,  1292  Fern  Valley  Road  (40219), 
Louisville,  KY  40221.  Applicant’s  rep¬ 
resentative:  Bruce  H.  Kraemer  (same  ad¬ 
dress  as  above) .  Authority  sought  to  op¬ 
erate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Feed  supplement,  in  bulk,  in  tank 
vehicles,  from  Owensboro,  Ky.,  to  points 
in  Arkansas,  Illinois,  Indiana,  Missouri, 
Ohio,  Virginia,  West  Virginia,  and  Ten¬ 
nessee,  for  180  days.  Supporting  ship¬ 
per:  A.  O.  Mowrer,  general  traffic 
manager,  National  Molasses  Co.,  Willow 
Grove,  Pa.  19090.  Send  protests  to: 
Wayne  L.  Merilatt,  District  Supervisor, 
Bureau  of  Operations,  Interstate  Com¬ 
merce  Commission,  426  Post  Office 
Building,  Louisville,  Ky.  40202. 

No.  MC  114552  (Sub-No.  70  TA),  filed 
December  13,  1972.  Applicant:  SENN 
TRUCKING  COMPANY,  Post  Office  Box 
333,  Newberry,  SC  29108.  Applicant’s 
representative:  William  P.  Jackson,  Jr., 
919  18th  Street,  NW.,  Washington,  DC 
20006.  Authority  sought  to  operate  as 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Building  materials  and  supplies  (except 
commodities  in  bulk  and  commodities  re¬ 
quiring  special  equipment  because  of  size 
and  weight),  plywood  and  composition 
board,  between  points  in  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Tennessee,  Louisiana,  Mississippi,  North 
Carolina,  South  Carolina,  and  Virginia, 
for  180  days.  Supporting  shipper:  Jim 
Walter  Corp.,  1500  North  Dale  Mabry, 
Post  Office  Box  22601,  Tampa,  FL  33622. 
Send  protests  to:  E.  E.  Strotheid,  Dis¬ 
trict  Supervisor,  Bureau  of  Operations, 
Interstate  Commerce  Commission,  300 
Columbia  Building,  1200  Main  Street, 
Columbia,  SC  29201. 

No.  MC  129660  (Sub-No.  3  TA),  filed 
December  15,  1972.  Applicant:  MAL- 
LETTE  BROTHERS  TRUCK  LINE,  INC., 
Route  2,  Box  243,  Gautier,  MS  39553.  Ap¬ 
plicant’s  representative:  Donald  B.  Mor¬ 
rison,  Post  Office  Box  22628,  Jackson,  MS 
39205.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Lumber, 
from  points  in  Harrison  County,  Miss., 
to  points  in  Mississippi.  Alabama,  Florida, 
Georgia,  Tennessee,  Arkansas,  Louisiana, 
and  Texas,  for  180  days.  Supporting 
shipper:  The  Blanchard  Lumber  Co., 
Gulfport.  Miss.  Send  protests  to:  Alan  C. 
Tarrant,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Op¬ 
erations,  Room  212,  145  East  Amite 
Building,  Jackson,  Miss.  39201. 

No.  MC  138225  (Sub-No.  1  TA),  filed 
December  15, 1972.  Applicant:  HEDRICK 


ASSOCIATES,  INC.,  9  Galloping  Hill 
Road,  Basking  Ridge,  NJ  07920.  Appli¬ 
cant’s  representative:  William  P.  Jack- 
son,  Jr.,  919  18th  Street  NW.,  Washing¬ 
ton,  DC  20006.  Authority  sought  to  op¬ 
erate  as  a  contract  carrier,  by  motor  ve¬ 
hicle,  over  irregular  routes,  transporting : 
Swimming  pools,  swimming  pool  parts, 
materials,  accessories,  supplies,  and 
equipment  (except  in  bulk),  from  Gar¬ 
field  and  East  Paterson,  N.J.,  to  points  in 
the  United  States  (except  Alaska  and 
Hawaii),  for  180  days.  Supporting  ship¬ 
per:  Heldor  Associates.  Inc.,  596  River 
Road,  Clifton,  NJ  07015.  Send  protests 
to:  District  Supervisor  Thomas  W.  Hopp, 
Bureau  of  Operations.  Interstate  Com¬ 
merce  Commission,  970  Broad  Street, 
Newark,  NJ  07102. 

No.  MC  138258  TA,  filed  December  15, 
1972.  Applicant:  JAMES  D.  WILCOX, 
201  Depot  Street,  Boone,  NC  28607.  Ap¬ 
plicant’s  representative:  Douglas  W. 
Greene,  102  East  King  Street,  Boone, 
NC  28607.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  regular  routes,  transporting:  Elec¬ 
trical  parts  and  components  having  prior 
or  subsequent  movement  by  air,  from 
Lansing,  N.C.,  to  Blountville,  Tenn.,  via 
Boone,  N.C.,  for  180  days.  Supporting 
shippers:  TRW,/ IRC  Fixed  Resistors, 
Post  Office  Box  393,  Boone,  NC  28607; 
Sprague  Electric  Co.,  Lansing,  N.C.  28643. 
Send  protests  to:  Frank  H.  Wait,  Jr.,  In¬ 
terstate  Commerce  Commission,  Bureau 
of  Operations,  Suite  417,  BSR  Building, 
316  East  Morehead  Street,  Charlotte,  NC 
28202. 

By  the  Commission. 

[seal]  Joseph  M.  Harrington, 
Acting  Secretary. 
[FR  Doc.73-99  Filed  1-2-73; 8: 45  am] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 

SUPPLEMENTARY  MEDICAL  INSUR¬ 
ANCE  FOR  THE  AGED  AND  DIS¬ 
ABLED 

Notice  of  Premium  Rate 

Pursuant  to  authority  contained  in 
section  1839(c)  (3)  of  the  Social  Security 
Act  (42  U.S.C.  1395r(c)  (3) )  (Title 
XVin — Health  Insurance  for  the  Aged 
and  Disabled),  as  amended  by  Public 
Law  92-603, 1  hereby  determine  and  an¬ 
nounce  that  the  dollar  amount  which 
shall  be  applicable  for  premiums  for  pur¬ 
poses  of  section  1839  (c)  (3)  of  the  Act,  as 
amended,  shall  be  $6.30  for  months  in  the 
12-month  period  beginning  July  1973  and 
ending  June  1974. 

Dated:  December  29, 1972. 

Elliot  L.  Richardson, 
Secretary  of  Health, 
Education,  and  Welfare. 

[FR  Doc.73-214  Filed  1-2-73:9:52  am] 
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SUPPLEMENTARY  MEDICAL  INSUR¬ 
ANCE  FOR  THE  AGED  AND  DIS¬ 
ABLED 

Notice  of  Adequate  Actuarial  Rates 

On  the  basis  of  the  accompanying 
statement  of  actuarial  assumptions  and 
bases  pursuant  to  section  1839(c)  (1)  and 
(4)  of  the  Social  Security  Act  (42  U.S.C. 
1395r(C)  (1)  and  (4))  (Title  XVm— 
Health  Insurance  for  the  Aged  and  Dis¬ 
abled)  as  amended  by  Public  Law  92-603 
I  hereby  determine  that  the  adequate  ac¬ 
tuarial  rates  which  shall  be  applicable  for 
the  12-month  period  commencing  July  1, 
1973  are  $6.30  for  enrollees  age  65  and 
over  and  $14.50  for  disabled  enrollees  un¬ 
der  age  65. 

Dated :  December  29,  1972. 

Elliot  L.  Richardson, 
Secretary  of  Health, 
Education,  and  Welfare. 

Statement  of  Actuarial  Assumptions  and 
Bases  Employed  in  Determining  the  Ade¬ 
quate  Actuarial  Rates  and  the  Standard 
Premium  Rate  for  the  Supplementary 
Medical  Insurance  Program  Beginning 
July  1973 

This  is  a  statement  of  actuarial  assump¬ 
tions  and  bases  employed  in  determining  the 
adequate  actuarial  rates  and  the  standard 
monthly  premium  rate  for  the  supplementary 
medical  insurance  program  for  the  period 
July  1973  through  June  1974.  The  adequate 
actuarial  rate  for  enrollees  age  65  and  over  is 
$6.30.  The  adequate  actuarial  rate  for  dis¬ 
abled  enrollees  is  $14.50.  The  standard  pre¬ 
mium  rate  for  both  types  of  enrollees  is  $6.30. 

i.  adequate  actuarial  rate  for  enrollees 

AGE  65  AND  OLDER 

The  determination  of  an  adequate  actu¬ 
arial  rate  for  the  aged  has  been  made  on  the 
basis  of  the  actual  operating  experience  un¬ 
der  the  program,  projected  through  the  year 
beginning  July  1973.  Virtually  complete  oper¬ 
ating  experience  figures  through  July  30, 
1972,  are  now  available  as  to  the  cash  Income 
and  disbursements  under  the  program,  and 
some  data  is  available  for  the  early  months 
of  fiscal  1973.  The  adequate  actuarial  rate, 
however,  must  be  sufficient  to  cover  benefits 
and  related  administrative  costs  for  all  serv¬ 
ices  performed  during  the  period  from  July 
1973  through  June  1974  (fiscal  1974).  Ex¬ 
perience  on  such  a  basis  (hereafter  called  an 
•‘incurred”  basis)  is  available  for  most  com¬ 
ponents  of  the  program  through  calendar 
1971:  that  for  the  other  components  must 
be  estimated. 

Analysis  of  Supplementary  Medical 
Insurance  Trust  Fund 

The  balance  of  the  SMI  Trust  Fund  at  the 
end  of  each  of  the  last  3  fiscal  years,  the 
liability  outstanding  for  benefits  and  related 
administrative  costs  for  services  performed 
prior  to  the  end  of  that  fiscal  year  but  not 
yet  paid  for  at  the  end  of  that  fiscal  year 
(‘•liability  for  incurred  but  unpaid  services”) , 
and  the  monthly  premium  rate  in  effect  for 
each  of  these  fiscal  years  are  as  follows: 


Period  Monthly  Fond  at  Liability  for 

ending  premium  end  of  incurred  but 

June  30  rate  period  unpaid 

services 


(/n  millions)  (In  million «) 

1970  _  $4  00  $67  $783 

1971  _  130  290  786 

1973... .  $.60  481  $44 


Due  to  past  deficiencies  In  the  premium 
rate,  the  fund  on  June  30,  1972,  was  about 
67  percent  of  the  liability  outstanding.  The 
liabilities  outstanding  on  June  30,  1972,  for 
Incurred  but  unpaid  services,  are  estimated 
to  have  been  $844  million,  while  the  balance 
in  the  trust  fund  on  the  same  date  amounted 
to  $481  million. 

It  is  expected  that  the  trust  fund  balance 
will  Increase  during  fiscal  year  1973.  By  the 
end  of  June  1973  the  trust  fund  balance  is 
estimated  to  be  about  $570  million,  about 
66  percent  of  the  liability  for  incurred  but 
unpaid  services  then  outstanding. 

Analysis  of  Past  Experience 

Estimates  of  the  basic  premium  necessary 
to  finance  both  benefit  payments  and  ad¬ 
ministrative  expenses  are  shown  below,  on 
both  a  cash  and  an  incurred  basis.  Cash 
figures  must  be  adjusted  for  the  estimated 
increase  in  liability  for  incurred  but  unpaid 
services.  Monthly  premium  rates  on  both 
cash  and  incurred  bases  are  compared  below 
for  the  three  most  recent  fiscal  years  with 
the  premium  rate  actually  charged. 


Pre-  Premium  rate  required  for 

Fiscal  year  mium  benefits  and  administrative 

ending  rate  expenses 

June  30  charged - 

Cash  basis  Incurred  basis 


1970  .  $4.00  $4.47  $4.56 

1971  .  5.30  4.82  4.92 

1972  .  6.60  5.28  5.40 


Basic  Estimates  for  Future  Experience  on  an 
Incurred  Basis 

In  estimating  the  cost  of  the  program  for 
July  1973  through  June  1974,  it  is  first. neces¬ 
sary  to  project  incurred  results  for  fiscal  year 
1973,  and  then  to  continue  the  projection  for 
1  more  year.  The  assumptions  used  for  the 
purpose  of  these  projections  are  shown 
below: 

Average  Increase  Assumed  Over  Previous  Year 


Physicians’  services  Institutional  services 
Calendar  -  - 


year  Fees 1  Number  Unit  Number 

and  mix  *  costs  and  mix  1 


Percent  Percent  Percent  Percent 

1972  .  2.5  2.5  12.0  10.0 

1973  .  2.6  3.0  11.6  10.0 

1974  .  2.6  3.5  11.0  10.0 


*  As  charged  by  physicians. 

1  Increase  in  the  number  of  services  received  per  capita 
and  greater  relative  use  of  more  expensive  services. 

The  Price  Commission  has  promulgated  a 
guideline  for  physicians'  services,  which  on 
the  average  limits  the  increase  in  the  price  a 
physician  receives  for  any  service  to  2J&  per¬ 
cent  per  year.  The  Price  Commission  has  also 
determined  that  the  reasonable  charge  for 
any  procedure  for  any  physician  will  also  be 
increased  by  no  more  than  2  Vi  percent  per 
year. 

Administrative  expenses  incurred  for  the 
aged  and  disabled  in  fiscal  1974  will  be  13  per¬ 
cent  of  Incurred  benefits  paid  under  both 
programs,  based  on  the  amounts  in  the  fiscal 
1974  budget,  adjusted  to  an  Incurred  basis. 

On  the  basis  of  the  foregoing  assumptions 
it  is  now  estimated  that  the  adequate  ac¬ 
tuarial  rate  necessary  so  that  Income  would 
cover  both  benefit  payments  and  adminis¬ 
trative  expenses  for  aged  enrollees  on  an  in¬ 
curred  basis  is  $6.77  for  fiscal  year  1973,  and 
$6.32  for  fiscal  1974.  Both  amounts  recognize 
a  change  in  the  deductible  from  $50  to  $60 
beginning  January  1,  1973,  and  the  fiscal  year 
1974  rate  recognized  the  addition  of  chiro¬ 
practors'  services,  speech  pathologists'  serv¬ 


ices,  and  the  elimination  of  the  home  health 
agency  copayment. 

Calculation  of  Actuarially  Adequate  Rate 

The  $6.32  rate  for  fiscal  year  1974  is  de¬ 
creased  by  $0.07  to  allow  for  Interest  earn¬ 
ings  on  the  trust  fund,  and  Increased  by 
$0.05  to  provide  a  margin  for  contingencies. 
If  all  assumptions  as  to  fiscal  year  1974  were 
to  be  exactly  met,  the  margin  for  contin¬ 
gencies  would  be  sufficient  to  reduce  the  un¬ 
funded  liability  for  Incurred  but  unpaid  serv¬ 
ices  by  approximately  $25  million. 

II.  ADEQUATE  ACTUARIAL  RATE  FOR  THE  DISABLED 

An  adequate  actuarial  rate  for  disabled  en¬ 
rollees  must  take  into  account:  (1)  Enrollees 
eligible  because  they  have  been  entitled  to 
disability  insurance  for  not  lees  than  24 
months,  and  (11)  enrollees  meeting  the 
chronic  kidney  disease  provision. 

Experience  with  respect  to  (i)  was  esti¬ 
mated  from  the  1967  survey  of  the  disabled  as 
the  basic  data  source.  Estimates  of  the  ex¬ 
perience  with  respect  to  (11)  was  based  on 
several  sources,  including  a  report  of  a  Com¬ 
mittee  on  Chronic  Kidney  Disease  (1967). 

It  should  be  noted  that  no  adequate  sta¬ 
tistics  were  available  for  either  portion  of  the 
estimate.  Further,  the  actual  cost  of  the  care 
provided  to  patients  suffering  from  chronic 
kidney  disease  will  be  determined  largely  by 
the  regulations  promulgated  by  the  Secretary 
to  implement  the  law.  The  adequate  actuar¬ 
ial  rate  assumes  that  the  program  will  pay 
only  for  services  at  the  level  of  the  most  cost- 
effective  care  now  provided  to  patients  suf¬ 
fering  from  chronic  kidney  disease.  Eventu¬ 
ally  program  experience  will  become  avail¬ 
able,  and  the  errors  of  estimation  will  be 
reduced. 

The  resulting  adequate  actuarial  rate, 
recognizing  the  relative  number  of  enrollees 
in  each  of  the  two  groups,  the  $60  deductible 
and  20  percent  coinsurance,  the  provision  of 
the  law  that  the  rate  is  computed  on  an  in¬ 
curred  basis,  and  with  a  5  percent  margin  for 
contingencies,  is  $14.50. 

HI.  STANDARD  MONTHLY  PREMIUM  RATE  FOR  ALL 
ENROLLEES 

The  law  provides  that  the  standard 
monthly  premium  rate,  promulgated  in  De¬ 
cember  to  apply  for  both  aged  and  disabled 
enrollees  under  the  supplementary  medical 
insurance  program,  shall  be  the  adequate  ac¬ 
tuarial  rate  for  enrollees  age  65  and  older; 
but  not  greater  than  the  standard  monthly 
premium  rate  for  the  fiscal  year  in  which  the 
promulgation  is  made,  Increased  by  the  per¬ 
cent  that  the  old-age,  survivors,  and  disabil¬ 
ity  Insurance  benefit  level  Increased  between 
June  first  of  the  year  in  which  the  promul¬ 
gation  is  made  and  June  first  of  the  succeed¬ 
ing  year  (according  to  the  law  in  effect  at  the 
time  of  promulgation) . 

The  standard  monthly  premium  rate  pro¬ 
mulgated  in  December  1971  for  fiscal  year 
1973  was  $5.80.  The  OASDI  benefit  table  was 
Increased  by  20  percent  In  September  1972. 
Since  120  percent  of  $5.80  ($6.96)  exceeds  the 
adequate  actuarial  rate  ($6.30),  the  limita¬ 
tion  does  not  apply  and  the  standard 
monthly  premium  rate  is  $6.30. 

[FR  Doc.73-216  Filed  l-2-73;9:52  am] 
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